THE FIFE COUNCIL

CONDITIONS OF CONTRACT FOR THE SUPPLY OF SOLUTIONS SOFTWARE AND / OR SOFTWARE SUPPORT

These Conditions may only be varied with the written agreement of the Council. No terms or conditions put forward at any time by the Contractor shall form any part of the Contract unless specifically agreed to in writing by the Council.
1.
DEFINITIONS

In these Conditions:


‘Acceptance Procedures’ means the criteria, process and procedures for the Council to establish to its satisfaction that development of the Software and any Software Implementation Services appear to have achieved the required standards for the Council’s acceptance set out in the Specification; 


‘Acceptance Procedures Period’ means the period of time commencing from the date of the Contractor’s written notification to the Council claiming completion of development and delivery of the Software and any Software implementation Services in accordance with the Specification within the Council is to establish achievement of that completion, as set out in the Acceptance Procedures;

"Change in Law" means



1.

the coming into effect of any Law that is not in effect at the Agreement Date;



2.

the modification, repeal or replacement of any Law after the Agreement Date; and/or



3.
a change after the Agreement Date in the interpretation or application by any Competent Authority of any Law;
but shall not include changes which were reasonably foreseeable and/or were taken into account by the Parties at the Agreement Date. 'Change in Law' shall include any introduction of new taxes, duties or increased exposure to existing taxes, duties or tariffs or the removal of any benefit, subsidy or relief in each case due to either (a) the change in the membership status of the United Kingdom as a result of its withdrawal (or agreement reached with respect to the United Kingdom's withdrawal) from membership of the European Union, and/or (b) a decision or agreement for Scotland to no longer form part of the United Kingdom;


'Contract' means the contract between the Council and the Contractor consisting of the Specification, these Conditions and other documents (or parts thereof) specified in the Specification;

'Contractor' means the person, firm or company to whom the Contract is issued;


“the Council” means The Fife Council, constituted in terms of the Local Government etc.   (Scotland) Act 1994, and having its principal office at Fife House, North Street, Glenrothes, Fife KY7 5LT;
“Data Protection Legislation” means any applicable law relating to the processing, privacy and use of Personal Data applicable to the Authority and/or the Service Provider including in the UK the Regulation of the European Parliament and of the Authority on the protection of natural persons with regard to the processing of Personal Data and on the free movement of such data, the General Data Protection Regulation (2016/279) and/or any corresponding or equivalent national laws or regulations, once in force and applicable and includes any judicial or administrative interpretation of them, any guidance, guidelines, codes of practice, approved codes of conduct or approved certification mechanisms issued by any relevant Supervisory Authority including the UK Information Commissioner;

‘Incident’ means any occasion when the Software fails to operate in accordance with the Specification and / or the Contractor’s Software Documentation, including operating manuals (provided that, in the event of conflict, the Specification shall have precedence);


‘Intellectual Property Right’ means exclusive property rights over intangible assets by a human mind, both artistic and commercial and including copyrights, trademarks, patents and trade secrets, which are legally enforceable by the owner thereof in the United Kingdom irrespective of how and where they may have been created;
“Personal Data”, “Data Controller”, “Data Processor”, “Processing” and “Data Subject” shall have the meanings as are assigned to those terms in the Data Protection 1998 Act;

'Premises' means the location where the services are to be performed, as specified in the Specification;


'Services' means the whole service to be provided under the contract as specified in the Specification, either or both the supply of the Software and the Software Support Services and shall, where the context so admits, include any materials, articles and goods to be supplied thereunder;

“Service Credits”, if applicable, shall be as contained in the Specification;

'Software' means the Contractor's Software, Contractor's code and the third party Software;


'Software Documentation' means the entire operating manuals, guidance (including “quick start” 
guidance) and installation/ operation instructions required to support all users in the operation and use of Software and written in clear, intelligible and non-technical English language;

'Software Support Services' means the services to be provided as specified in the Specification of requirement and shall, where the context so admits, include any materials, articles and Software to be 
supplied thereunder;


'Specification ' means the document setting out the Council's requirements for the Contract. Where the contract between the Council and the Contractor proceeds only on a purchase order and acceptance of that order, this means the purchase order by which the Council orders the Services from the Contractor;

“the Regulations” means The Public Contracts (Scotland) Regulations 2015;
“Directives”, “Treaties” and “TFEU” shall have the meaning ascribed to them by the Regulations. 

2.

VARIATION OF THE SERVICES AND SOFTWARE
2.1

The Council reserves the right by notice to the Contractor to modify the quality or quantity of the Services or Software and any alteration to the Contract price or the completion date arising by reason of such modification shall be agreed by the parties. Failing agreement the matter shall be determined by arbitration in accordance with the provisions of Condition 37.

2.2
 Save as otherwise provided herein, no variation of the Services as provided for in Condition 2.1 hereof shall be valid unless given or confirmed in the form of an order given by the Council.  All such orders shall be given in writing provided that if for any reason the Council shall find it necessary to give any such order orally in the first instance the Contractor shall comply with such oral order which must be confirmed in writing by the Council within 2 working days of the giving of such oral order by the Council, failing which the variation made by such oral order shall cease to have effect on the expiry of the said 2 working day period.

2.3

Where any such variation of the Services made in accordance with Condition 2.1 and 2.2 has affected or may affect the costs incurred by the Contractor in providing the Services, the Contractor will notify the Council in writing of the effect which it has had or may have on the said costs and such notification shall be considered by the Council, who shall take all of the facts into account (including such information as may be provided by the Contractor in respect of the effect which such variation has had or may have on the costs incurred by the Contractor in providing the service) and may authorise such alteration to the sums to be paid to the Contractor in accordance with the provisions of the Contract as are, in the Council’s opinion, appropriate and reasonable in the circumstances.

3.

IMPLEMENTATION PLAN
3.1

Both parties shall perform all their obligations under the Contract in accordance with the Implementation Plan, either as stipulated within the Specification, forming part of the Contractor’s Tender or otherwise as agreed in writing between the parties, as the case may be. 

3.2

In the event that the Contractor fails to fulfil an obligation by the date specified in the Implementation Plan for such fulfilment, the Contractor shall, at the request of the Council and without prejudice to the Council's other rights and remedies, arrange all such additional resources as are necessary to fulfil the said obligation as early as practicable thereafter at no extra charge to the Council.

4.

LICENCES TO USE SOFTWARE
4.1
The Council shall not acquire title to the intellectual property rights in the Contractor's Software or any third party Software which is supplied hereunder.

4.2 

In consideration of the payment of the Contract price the Contractor hereby grants to the Council, a non-exclusive licence to use the Contractor's Software. Such licence to use the Contractor's Software, subject to Condition 9.7, shall be perpetual and irrevocable. In the case of any Contractor's Software for which the Contract price are periodic, the licence to use shall subsist, subject to Condition 9.7, until the expiry of written notice by the Council terminating such licence.

4.3
In consideration of the payment of the relevant Contract price in respect of third party Software supplied hereunder, the Contractor either:

4.3.1 
hereby grants to the Council a sub-licence to use the third party Software, subject to Condition 4.4 and Condition 4.5; or

4.3.2  shall procure, prior to the commencement of the acceptance procedures period (to be agreed between the parties) that the third party grants to the Council a licence to use the third party Software, subject to Condition 4.4 and Condition 4.5.

4.4 

The Council shall be entitled to engage a third party to use the Contractor's Software and third party Software on behalf of the Council subject to such third party having  entered into a confidentiality undertaking with  the Council to treat such of the  Contractor’s  information that is commercially confidential  as commercial in confidence except insofar as required by law or judicial order to be disclosed.
4.5 

The Council shall be entitled to copy the Contractor's Software and third party Software in order to create an archival copy and a back-up copy of the same. When copying Software the Council shall include the original machine readable copyright notice, and a label affixed to the media identifying the Software and stating: "This medium contains an authorised copy of copyrighted software which is the property of (the Contractor or the third party Software owner).”

4.6 
The Contractor shall place the source code of the Contractor's Software in escrow with ESCROW or an equivalent organisation on the basis of the appropriate standard agreement or on such other terms as the Council and the Contractor and ESCROW or such other equivalent organisation shall agree.

5. INSPECTION OF THE PREMISES AND NATURE OF THE SERVICES

5.1 
The Contractor confirms that it has had the opportunity to inspect the Premises, and that the Contractor either:


5.1.1 
Has satisfied itself that the Premises are suitable for the installation of the Software and the supply of the Services; or


5.1.2 
Will advise the Council in writing within 14 days of the date of installation of any matter, or 
aspect of the Premises, which is inadequate or not suitable for installing the Software or supplying the Services.


The Contractor acknowledges that it is not entitled to recover any additional costs from the Council which arise from any matter, or aspect of the Premises, which has not been notified to the Council in accordance with Condition 5.1.2 and which is inadequate or unsuitable for installing or operating the Software or supplying the Services. For the avoidance of doubt, the Council warrants that the Premises do not suffer from any latent structural defect rendering them inadequate or unsuitable for those purposes.

6. ACCEPTANCE

6.1 
The Contractor shall, during the Acceptance Procedures Period make available the Software for the Acceptance Procedures to be performed, as both the Acceptance Procedures and the Acceptance Procedures Period are either as stipulated within the Specification, forms part of the Contractor’s Tender or otherwise is as agreed in writing between the parties.

6.2 
The Council shall accept the Software in accordance with the Acceptance Procedures. 

6.3 
The Acceptance Procedures shall be recorded as successful and the Contractor notified accordingly where all the acceptance criteria (to form part of the Acceptance Procedures) are met.

6.4 
The Acceptance Procedures shall be recorded as unsuccessful and the Contractor notified accordingly where any of the acceptance criteria are not met.

6.5 
If the Acceptance Procedures, in respect of any item of Software, have not been recorded as successful pursuant to Condition 6.3 by the latest Acceptance Date (to form part of the Implementation Plan) the Council shall have the right either:

6.5.1 

to accept such items of Software as the Council may decide and pay a pro-rated Contract price therefore or such other charge, as may be agreed between the parties.

6.5.2 

without prejudice to its other rights and remedies, to extend the Acceptance Procedures Period for a period or periods, specified by the Council, during which the Contractor shall correct the fault which caused the acceptance procedures to be recorded as unsuccessful; or

6.5.3 

to terminate the Contract in accordance with Condition 33.3.

6.6 

In the event that the Council extends the Acceptance Procedures Period for a period pursuant to Condition 6.5.2 and the acceptance procedures have not been recorded as successful by the end of that period, the Council shall have the right either:

6.6.1 

to accept such items of Software as the Council may decide and pay a pro-rated Charge therefore or such other charge, as may be agreed by the parties.

6.6.2 

to extend the Acceptance Procedures Period for a further period in accordance with Condition 6.5.2; or

6.6.3 
to terminate the Contract in accordance with Condition 33.

7. TITLE AND RISK

7.1 
The Council shall not acquire title to the media on which the Software is supplied under the Contract.

Risk in all media supplied under the Contract shall vest in the Council upon acceptance of the Software in accordance with Condition 6.

8. WARRANTIES AND REPRESENTATIONS – SOFTWARE SUPPLY

8.1 
The Contractor warrants and represents that:

8.1.1 

the Contractor has full capacity and authority and all necessary consents (including but not limited to, where its procedures so require, the consent of its parent company) to enter into and to perform the Contract and that the Contract is executed by a duly Authorised representative of the Contractor;

8.1.2 

at the acceptance date, the Software shall meet the acceptance criteria;

8.1.3 

at the acceptance date the Software shall operate in accordance with its technical specifications;

8.1.4 

the Software shall operate in and be fully compatible with the operating environment (to be agreed between the parties);

8.1.5 

the Council's use and operation of the Software shall not infringe any industrial, commercial or other Intellectual Property Rights of any third party.

8.1.6 

the Contractor has the full capacity and authority to grant the licence referred to in Condition 4;

8.1.7 

the Contractor shall discharge its obligations hereunder with all due skill, care and diligence including but not limited to good industry practice and (without limiting the generality of this Condition) in accordance with its own established internal procedures; and shall have the right to quiet possession of the Software.

8.1.8 

the Council shall have the right to full and unchallengeable possession of the Software.

8.2 

Except as expressly stated in the Contract, all warranties and conditions, whether express or implied by statute, common law or otherwise (including but not limited to fitness for purpose) are hereby excluded to the extent permitted by law.

9. INTELLECTUAL PROPERTY RIGHTS INDEMNITY

9.1

Subject always to the Council's proper observance of its obligations under this Condition 9, the Contractor shall indemnify the Council against all claims, demands, actions, costs, expenses (including but not limited to legal costs and disbursements on a solicitor and Council basis), losses and damages arising from or incurred by reason of any infringement or alleged infringement (including but not limited to the defence of such alleged infringement) in the United Kingdom of any Intellectual Property Right by the use or possession of the Software by the Council or in connection with the Services.

9.2 

The Contractor shall forthwith notify the Council if any claim or demand is made or action brought against the Contractor for infringement or alleged infringement of any Intellectual Property Right which may affect the use or possession of the Software by the Council or which may affect the Services.

9.3 

The Council shall forthwith notify the Contractor if any claim or demand is made or action brought against the Council for infringement or alleged infringement of any Intellectual Property Right by reason of the use or possession of the Software by the Council or in connection with the Services. The Contractor shall at its own expense conduct any litigation arising therefrom and all negotiations in connection therewith and the Council hereby agrees to grant the Contractor exclusive control of any such litigation and such negotiations.

9.4 

The Council shall at the request of the Contractor afford to the Contractor all reasonable assistance for the purpose of contesting any claim or demand made or action brought against the Council or the Contractor for infringement or alleged infringement of any Intellectual Property Right by reason of the use or possession of the Software by the Council or in connection with the Services and shall be repaid all costs and expenses (including but not limited to legal costs and disbursements on a solicitor and Council basis) incurred in doing so.

9.5 

The Council shall not make any admissions which may be prejudicial to the defence or settlement of any claim, demand or action for infringement, or alleged infringement, of any Intellectual Property Right by the Council or the Contractor in respect of the use or possession of the Software by the Council or in connection with the Services.

9.6 

If a claim, demand or action for infringement or alleged infringement of any Intellectual Property Right is made in respect of the Software or in connection with the Services or in the reasonable opinion of the Contractor is likely to be made, the Contractor may at its own expense either:

9.6.1 
modify or replace the Software and the Services, without reducing the performance and functionality of the same, so as to avoid the infringement or the alleged infringement and the terms herein shall apply mutatis mutandis to such modified or replaced Software and Services; or

9.6.2 

procure a licence to use the Software and perform the Services on terms which are acceptable to the Council.

9.7 

The foregoing provisions of this Condition 9 shall not apply insofar as any such claim or demand or action is in respect of:

9.7.1 

any use by or on behalf of the Council of anything supplied by the Contractor under the Contract in combination with any item not so supplied where such use of the item directly gives rise to the 
claim, demand or action; or

9.7.2 

any modification carried out by or on behalf of the Council to any item supplied by the Contractor under the Contract if such modification is not authorised by the Contractor in writing; or

9.7.3 

any use of the Software not reasonably to be inferred from the Specification or requirements of the Council; or

9.7.4 

the Council's unreasonable refusal to use a modified or replacement Software or Software Support Service supplied pursuant to Condition 9.6.

9.8 

If the Contractor has availed itself of its rights to modify the Software or Services under Condition 9.6.1 or to procure a licence in accordance with Condition 9.6.2 and such exercise of the said rights has avoided any claim, demand or action for infringement or alleged infringement, then the Contractor shall have no further liability thereafter under this Condition 9 in respect of the said claim, demand or action.

9.9 

If a replacement or modification in accordance with Condition 9.6.1 above is not possible so as to avoid the infringement or the Contractor has been unable to procure a licence in accordance with Condition 9.6.2, the Contractor shall be liable for the value of replacement Software or Services or part thereof together with associated costs incurred in implementing such replacements.

9.10 

The Council hereby warrants that any instructions given in relation to the Contractor's use of any third party item supplied directly or indirectly to the Council shall not cause the Contractor to infringe any third party's Intellectual Property Rights in such item.

9.11 

The foregoing states the entire liability of the Contractor with regard to infringement of any Intellectual Property Right by the use or possession of the Software by the Council or in connection with the Services.

10. SOFTWARE DOCUMENTATION

10.1 

The Contractor shall supply the Software Documentation with the Software.

10.2 

The Contractor warrants that the Software Documentation includes a complete set of operating manuals.

11.
THE SOFTWARE SUPPORT SERVICES
11.1 In consideration of the payment of the Charges the Contractor shall supply from the commencement date, in respect of the Software, the Software Support Services.

11.2 The Council may, by service of not less than thirty (30) days prior written notice, add to or delete from the list of items of Software detailed in the Contract, provided always that any items of Software added to the list shall have been supplied by the Contractor or shall be added to the list with the Contractor's consent.

11.3 The Contractor shall supply the Software Support Services in respect of the Software from the date on which the notice of variation of the Software expires.

11.4 In the event of a change to the Software in accordance with condition 2.2 the Charges shall be adjusted as agreed between the parties by application of the charges variation procedure (to be agreed between the parties).

11.5 The Software Support Services shall only be varied by application of the change of control procedure (to be agreed between the parties).

11.6 In the event of the Contractor releasing a new version or update of the Software or Software Documentation or part thereof to the Council, it shall be installed by the Contractor under the Software Support Services at no additional cost and accepted and used by the Council except where the Council can show that the new issue or update has a significant adverse effect on the performance of the Software for the Council's operational requirements. In which case the Council may elect to retain the superseded issue of the Software and the Contractor shall use all reasonable endeavours to continue to provide the Software Support Services.

12.
ROUTINE AND REMEDIAL MAINTENANCE
12.1
The Contractor shall perform all necessary routine and remedial maintenance required for the Software to operate in accordance with the service levels (to be agreed between the parties).

12.2 The Council shall permit the Contractor such access to the Software as is reasonably required for the Contractor to comply with its obligations under condition 12.1.

13.
SERVICE CREDITS AND ADDITIONAL RESOURCES
In the event that the Software fails to operate in accordance with any minimum performance levels contained in the Specification, the Contractor shall:
13.1
at the request of the Council, and without prejudice to the Council's other rights and remedies, arrange all such additional resources as are necessary to correct the said failure as early as practicable thereafter and at no additional charge to  the Council; and
13.2
incur Service Credits, if Service Credits are contained in the Specification

14.
INCIDENT REPORTING AND RECORD KEEPING
14.1

The Council shall notify the Contractor of all Incidents which come to the Council's attention.

14.2 

The Council shall maintain at the premises a daily log recording the use of the software and any Incident which occurs.

14.3 

The daily log referred to in condition 14.2 shall be in a format agreed between the Contractor and the Council and shall be available for inspection at all reasonable times and a reasonable notice by the Contractor.

15.
WARRANTIES AND REPRESENTATIONS – SOFTWARE SUPPORT SERVICES
15.1
The Contractor warrants and represents that:

15.1.1
the Contractor has full capacity and authority and all necessary consents (including but not limited to, where its procedures so require, the consent of its parent company) to enter into and to perform the Contract and that the Contract is executed by a duly authorised representative of the Contractor;

15.1.2 
the Software shall operate in and be fully compatible with the operating environment (to be agreed between the parties);

15.1.3 
all components of the Software shall operate in accordance with their technical specifications;

15.1.4 
the Contractor has the full capacity and authority to perform the Software Support Services;

15.1.5 
the Council's receipt of the Software Support Services shall not infringe any industrial, commercial or other rights or any Intellectual Property Rights of any third party;

15.1.6 
the Contractor shall discharge its obligations hereunder with all due skill, care and diligence including but not limited to good industry practice and (without limiting the generality of this condition) in accordance with its own established internal procedures; and

15.1.7 
the Software Support Services shall be supplied and rendered with all due skill, care and diligence by appropriately experienced, qualified and trained personnel.

15.2 

Except as expressly stated in the Contract, all warranties and conditions, whether express or implied by statute, common law or otherwise (including but not limited to fitness for purpose) are hereby excluded to the extent permitted by law.

16.
DISPATCH OF PRODUCTS

16.1

If the Contractor sends any product, comprised in the Software, away from the Premises for repair or for any other reason, the Contractor shall be responsible for:

16.1.1 
the packing, carriage and insurance of the product; and

16.1.2 
all costs associated with the dispatch, repair, return and reinstallation of the product.

17.
REMOVAL
17.1

Subject to condition 17.2 and if so requested by the Council the Contractor shall move the Software or any part thereof either within the Premises or to other Premises.

17.2 

The cost of removal in accordance with condition 17.1 shall be agreed between the parties.

17.3 

The Software or part thereof, after removal in accordance with condition 17.1 shall continue to be subject to the Software Support Services.

18.
HOUSING AND OPERATION
18.1

The Council shall maintain the environmental conditions as set out in the Contractor’s offer to provide the Services in response to the Specification at the Premises.

18.2 

The Council shall use the Software in accordance with reasonable guidance given by the Contractor to the Council from time to time, provided that such guidance may in no way conflict with or diminish from the Specification of Requirements or the Contractors offer to provide the Services in response thereto (provided that, in the event of conflict, the Specification of Requirement shall have precedence).

19.
SPECIFIED CONSUMABLES
19.1

The Contractor shall notify the Council in the Contractor’s offer to provide the Services of the specifications for all consumables to be used with the Software where the Contractor reasonably stipulates that failure to use consumables of such specification is likely to have a detrimental effect on the operation and/or proper function of the Software and provided that the Contractor shall take all reasonable steps to so specify in an anti-competitive manner and shall, whenever practicable, allow equivalence where brand or proprietary consumables are so specified.

19.2 

The Council shall only use, with the Software, consumables which comply with the specifications notified by the Contractor in accordance with condition 19.1; provided that insofar as no consumables are so specified, the Council shall be entitled to use any apparently compatible consumables without prejudicing any warranty or condition incumbent upon the Contractor under the Contract (whether express or implied).

20. CONTRACTOR’S STATUS



In carrying out the Services the Contractor shall be acting as principal and not as the agent of the Council.  Accordingly:


(a)
the Contractor shall not (and shall procure that the Contractor’s agents and servants do not) say or do anything that might lead any other person to believe that the Contractor is acting as the agent of the Council, and


(b)
nothing in this Contract shall impose any liability on the Council in respect of any liability incurred by the Contractor to any other person but this shall not be taken to exclude or limit any liability of the Council to the Contractor that may arise by virtue of either a breach of this Contract or any negligence on the part of the Council, or the Council’s staff or agents.

21.
CONTRACTOR'S PERSONNEL
21.1

The Contractor shall take the steps reasonably required by the Council to prevent unauthorised persons being admitted to the Premises. If the Council gives the Contractor notice that any person is not to be admitted to or is to be removed from the Premises or is not to become involved in or is to be removed from involvement in the performance of the Contract, the Contractor shall take all reasonable steps to comply with such notice and if required by the Council the Contractor shall replace any person removed under this Condition with another suitably qualified person and procure that any pass issued to the person removed is surrendered.

21.2

If and when instructed by the Council, the Contractor shall give to the Council a list of names and addresses of all persons who are or may be at any time concerned with the Services or any part of them, specifying the capacities in which they are so concerned, and giving such other particulars and evidence of identity and other supporting evidence as the Council may reasonably require.

21.3

The decision of the Council shall be final and conclusive as to whether any person is to be admitted to or is to be removed from the Premises or is not to become involved in or is to be removed from involvement in the performance of the Contract and as to whether the Contractor has furnished the information or taken the steps required of the Contractor by this Condition.

21.4

The Contractor shall bear the cost of any notice, instruction or decision of the Council under this Condition.

22.
MANNER OF CARRYING OUT THE SERVICES
22.1

The Contractor shall make no delivery of materials, plant or other things nor commence any work on the Premises without obtaining the Council's prior consent.

22.2

Access to the Premises shall not be exclusive to the Contractor but only such as shall enable the Contractor to carry out the Services concurrently with the execution of work by others. The Contractor shall co-operate with such others as the Council may reasonably require.

22.3
While, in the course of delivering the Services, the Contractor is working in or around Council premises:

22.3.1   
The Contractor and every person employed by him for the purpose of this Contract shall observe the highest standards of courtesy and consideration to members of the public and Council staff, to promote and enhance the Council's image and reputation;

22.3.2   

The Contractor shall provide a means of identification for his employees and shall require his staff to wear and keep visible such identification at all times.  All employees used by the Contractor shall make available for inspection such identification to Council staff when requested to do so.  Entry to Council premises may be refused if such identification is not displayed.  In this event, the Contractor shall be fully responsible for the resultant delays or difficulties in the provision of the service.

22.3.3
The Contractor shall ensure that employees, whilst on Council premises, carry out their duties and behave in an orderly and as quiet a manner as is reasonably practicable having regard to the nature of the duties being performed.  All duties shall be carried out in a reasonable and safe and professional manner, so as not to cause unnecessary disruption to the routines and procedures of Council staff. 

22.3.4
The Contractor and the Contractor's staff shall comply at all times with the Council's smoking policy.

22.3.5
The Contractor shall ensure that the Contractor's staff whilst on Council premises:-

(i) do not attend work under the influence of alcohol and/or illegal  substances.

(ii) do not have in their possession alcohol and/or illegal substances.

(iii)  do not use bad language.

(iv)  do not play music.

22.3.6
The Contractor and his staff shall regard as confidential and shall not disclose to any person or body any information which is acquired as a consequence of operating this Contract.

22.3.7  The Contractor shall not use Council premises, for any purpose other than carrying out the provision of this Contract and usage of toilet facilities.

22.3.8
The Contractor shall inform a Council Officer of any defects appearing in or losses or damage to fabric and fittings arising from their contracted work.

22.3.9
The Contractor shall be liable to pay to the Council the cost of any such maintenance repair or replacement of equipment, fittings or fabric made necessary as a result of loss or damage, caused deliberately or negligently by the Contractor or his staff.

22.3.10The Contractor shall not alter or modify any part of any Council premises.

22.3.11The Contractor shall not display or permit advertisements to be displayed at Council premises, other than permanent displays such as signage on vehicles.

22.4

The Council shall have the power at any time during the progress of the Services to order in writing:

(a)
the removal from the Premises of any materials which in the opinion of the Council are either hazardous, noxious or not in accordance with the Contract, and/or

(b)
the substitution of proper and suitable materials, and/or


(c)
the removal and proper re‑execution notwithstanding any previous test thereof or interim payment therefor of any work which, in respect of material or workmanship is not in the opinion of the Council in accordance with the Contract. 

22.5

The Contractor shall forthwith comply with any order made under Condition 22.4.

22.6

On completion of the Services the Contractor shall remove the Contractor’s plant, equipment and unused materials and shall clear away from the Premises all rubbish arising out of the Services and leave the Premises in a neat and tidy condition.

23.

HEALTH AND SAFETY
23.1 
The Contractor shall perform the Services in such a manner as to be safe and without risk to the health or safety of persons in the vicinity of the place where the Services are being performed (whether such persons are in the vicinity of the said place at the time when the Services are being performed or otherwise) and in such a manner as to comply with any relevant health and safety or other legislation (including Statutory Instrument, Orders, or Regulations made under the said legislation) and any requirements imposed by a local or other regulatory authority in connection with the performance of Services of the type supplied to the Council, whether specifically or generally.  The Contractor shall indemnify the Council against all actions, suits, claims, demands, losses, charges, costs and expenses which the Council may suffer or incur as a result of or in connection with any breach of this condition.

23.2
The Contractor shall comply with Fife Council’s “General Health and Safety Rules for Contractors” as detailed within Fife Council document OHS – C – 41.  Fife Council Health & Safety Rules for Contractors “Contractor Rules Set” OHS-C-41.G1



24.

TIME OF PERFORMANCE


The Contractor shall begin performing the Services on the date stated in the Specification and shall complete the Services by the date stated in the Specification or continue to perform them for the period stated in the Specification (whichever is applicable). Time is of the essence of the Contract. The Council may by written notice require the Contractor to execute the Services in such order as the Council may decide. In the absence of such notice the Contractor shall submit such detailed programmes of work and progress reports as the Council may from time to time require.

25.

PAYMENT
25.1

Unless otherwise stated in the Contract, payment will be made within 30 days of receipt and agreement of invoices, submitted monthly in arrears, for work completed to the satisfaction of the Council.

25.2

Value Added Tax, where applicable, shall be shown separately on all invoices as a strictly net extra charge.

25.3 

Notwithstanding Condition 35 of this Contract the Contractor may assign to another person (an "assignee") the right to receive payment of the Price or any part thereof due to the Contractor under this Contract subject to (i) deduction of sums in respect of which the Council exercises the right of recovery under Condition 34 of this Contract and (ii) all the related rights of the Council under this Contract in relation to the recovery of sums due but unpaid.  The Contractor shall notify or procure that any assignee notifies the Council of any variations to the arrangements for payment of the Price or for handling invoices, in each case in good time to enable the Council to redirect payments or invoices accordingly.  In the absence of such notification the Council shall be under no obligation to vary the arrangements for payment of the Price or for handling invoices.

26.
FREE-ISSUE MATERIALS


Where the Council for the purpose of the Contract issues materials free of charge to the Contractor such materials shall be and remain the property of the Council. The Contractor shall maintain all such materials in good order and condition and shall use such materials solely in connection with the Contract. The Contractor shall notify the Council of any surplus materials remaining after completion of the Services and shall dispose of them as the Council may direct. Waste of such materials arising from bad workmanship or negligence of the Contractor or any of the Contractor’s servants, agents or sub‑ Contractors shall be made good at the Contractor's expense. Without prejudice to any other of the rights of the Council, the Contractor shall deliver up such materials whether processed or not to the Council on demand. 

27.

AUDIT 

27.1

The Contractor shall keep and maintain until 2 years after the Contract has been completed records to the satisfaction of the Council of all expenditures which are reimbursable by the Council and of the hours worked and costs incurred in connection with any employees of the Contractor paid for by the Council on a time charge basis. The Contractor shall on request afford the Council or the Council’s representatives such access to those records as may be required by the Council in connection with the Contract.

27.2   The provisions of this condition 27 shall apply during the Contract Period and after its termination howsoever arising. 

28.

CORRUPT PRACTICES
28.1 

The parties acknowledge and agree that this Contract is a public contract funded by public funds and therefore that the Contractor will not be involved in corrupt practices either in the performance of the Contract or generally.

28.2

Without limitation to the generality of clause 28.1, if the Contractor or a person associated with the Contractor as defined in clause 28.3 has committed any of the following acts (and whether or not the Contractor or that person has been convicted of a criminal offence for that act), then that shall constitute a material breach of this Contract entitling (but not obliging) the Council to take any or all of the steps set out in clause 33 (Termination, Default and Step-in) or otherwise available to the Council by law:

(a) The Contractor or a person associated with the Contractor has materially misrepresented itself or its offer within the tender documents (including any pre-qualification questionnaire response) or equivalent submitted by it to the Council and on the basis of which the Council awarded the Contract to the Contractor;

(b)
The Contractor or a person associated with the Contractor has been involved in money laundering through or related to the Contract. “Money laundering” for this purpose has the same meaning as set out in section 340(11) of the Proceeds of Crime Act 2002 (or any statutory modification or re-enactment thereof);

(c)
The Contractor or a person associated with the Contractor has been convicted of an offence under the Bribery Act 2010;

(d)
The Contractor or a person associated with the Contractor has acted in a way which would amount to the commission of a serious criminal offence and the circumstances of the act are related to the subject matter of the Contract. A “serious criminal offence” for this purpose is any act which could be tried as a crime under solemn procedure according to the law of Scotland;

(e)
The Contractor or a person associated with the Contractor promises or gives a financial or other advantage to any employee or representative of the Council who is concerned with the award, management or operation of this Contract;
(f)

The Contractor or a person associated with the Contractor has been involved in price-fixing, collusion with other parties to distort fair competition, bribery or similar corrupt activity and that whether or not that activity is related to this Contract.

28.3

A person associated with the Contractor for the purposes of this clause 28 means any employee, director, agent, owner, funder or other person involved in the control of the Contractor or deriving a financial return from the Contractor’s operations.

29.

PATENTS, INTELLECTUAL PROPERTY AND COPYRIGHT
29.1

It shall be a condition of the Contract that, except to the extent that the Services incorporate designs furnished by the Council, that nothing done by the Contractor in the performance of the Services  shall infringe any patent, trade mark, registered design, copyright or other right in the nature of intellectual property of any third party and the Contractor shall indemnify the Council against all actions, claims, demands, costs and expenses which the Council may suffer or incur as a result of or in connection with any breach of this Condition.

29.2

All rights (including ownership and copyright) in any reports, documents,  specifications, instructions, plans, drawings, patents, models or designs  whether in writing or on magnetic or other media:


(a)
furnished to or made available to the Contractor by the Council shall remain vested in the Council absolutely.


(b)
prepared by or for the Contractor for use, or intended use, in relation to the performance of this Contract are hereby assigned to and shall vest in the Council absolutely, and (without prejudice to Condition 9.2) the Contractor shall not and shall procure that the Contractor’s servants and agents shall not (except to the extent necessary for the implementation of this Contract) without the prior written consent of the Council use or disclose any such  reports, documents, specifications, instructions, plans, drawings, patents, models, designs or other material as aforesaid or any other information (whether or not relevant to this Contract) which the Contractor may obtain pursuant to or by reason of this Contract, except information which is in the public domain otherwise than by reason of a breach of this provision, and in particular (but without prejudice to the generality of the foregoing) the Contractor shall not refer to the Council or the contract in any advertisement without the Council's prior written consent.

29.3

The provisions of this Condition 29 shall apply during the continuance of this Contract and after its termination howsoever arising.

30.
INDEMNITY AND INSURANCE

30.1

Without prejudice to any rights or remedies of the Council the Contractor shall indemnify the Council against all actions, suits, claims, demands, losses, charges, costs and expenses which the Council may suffer or incur as a result of or in connection with any damage to property or in respect of any injury (whether fatal or otherwise) to any person which may result directly or indirectly from any negligent or wrongful act or omission of the Contractor.

30.2

Except in the case of loss, damage or personal injury (including death) suffered by an employee of the Contractor (in respect of which the indemnity in Condition 30.1 shall apply whether or not the loss, damage or personal injury was caused by the negligent or wilful act or omission of the Council or any servant or agent of the Council) the indemnity contained in Condition 30.1 shall not apply to the extent that the loss, damage or injury is caused by the negligent or wilful act or omission of the Council or any servant or agent of the Council.

30.3

The Contractor shall have in force and shall require any sub-Contractor to have in force insurances which comply with the requirements of the Specification.



Where an indemnity or compensation obligation falls within more than one of the heads of insurance cover referred to in the Specification, the Contractor shall secure that the insurance effected to cover that obligation is to the extent of the highest of the indemnity limits stipulated as applying to that obligation.

30.4

The policy or policies of insurance referred to in Condition 30.3 shall be shown to the Council whenever the Council requests, together with satisfactory evidence of payment of premiums, including the latest premium due thereunder.

30.5 

Subject to the indemnities and insurance obligations contained in Conditions 30.1 to 30.4 and to any right to repudiate, resile from or otherwise terminate the Contract which may arise hereunder or otherwise at law, the liability of either party for defaults under the Contract shall be limited as follows:

30.5.1 
The parties’ respective liabilities for the heads of loss detailed in the Specification shall be limited to the corresponding limits also specified therein. 

30.5.2 
Neither party shall be liable to the other under this Condition 30.5 for:

(a)
loss of profits, business, revenue, goodwill or anticipated savings; or

(b)
indirect or consequential loss or damage.

30.5.3 The provisions of condition 30.5.2 shall not, however, be taken as limiting the right of the Council to claim from the Contractor for:

(a) additional operational and administrative costs and expenses; and

(b) expenditure or changes rendered necessary as a result of the Contractor’s default.

31.
EQUALITY

31.1
The Contractor shall comply with the terms of the Equality Act 2010 as though it were a public body listed in Schedule 19 of the Equality Act 2010.

31.2
The Contractor shall observe as far as possible the Equality Act 2010 Code of Practice – Employment Statutory Code of Practice produced by the Equality and Human Rights Commission which can be found at:


https://www.equalityhumanrights.com/sites/default/files/employercode.pdf
31.3
The Contractor shall notify the Council forthwith in writing as soon as it becomes aware of any investigation or proceedings brought against the Contractor under the Equality Act 2010.

31.4

In the event that the Contractor enters into any sub-contracts in connection with this agreement it shall impose obligations on its sub-contractor in proportionate and relevant terms substantially similar to those imposed on it pursuant to this clause.
32.
ACCESS TO AND PROVISION OF INFORMATION
Freedom of Information (Scotland) Act 2002 and the Environmental Information (Scotland) Regulations 2004

32.1
The Contractor acknowledges the Council's obligations under the Freedom of Information (Scotland) Act 2002 ("the Act") and the Environmental Information (Scotland) Regulations 2004(“the Regulations”) and acknowledges in particular that the Council may be required to provide information relating to this Contract or the Contractor to any person on request in order to comply with the Act or the Regulations. However Fife Council shall not release any information in response to a Freedom of Information request which would constitute personal data in terms of the Data Protection Act 1998. 

32.2
Where the Contractor considers that any information they have provided is commercially confidential and its disclosure would substantially prejudice its commercial interests, they must clearly identify such information in the  Commercially Confidential Information Schedule contained in Appendix to these conditions; fully explain what harm might result from disclosure and submit; and submit the Schedule with their tender response . The information identified will then be subject to a Council evaluation process to establish acceptance or otherwise of the information as commercially confidential.

32.3
The Contractor should note that even where agreement has been reached that information is commercially confidential, in certain circumstances Fife Council may still be required to disclose that information. This will typically be whereby “public interest” outweighs commercial confidentiality or where Fife Council is required to disclose on the instruction of the Scottish Information Commissioner. 


32.4
Fife Council will seek to consult the Contractor regarding commercially confidential information before making a decision on disclosure subsequent to any request for information from a third party, but reserves the right to make the final decision on whether to disclose or not to disclose. 

32.5
Where the Contractor has not identified information as commercially confidential and/or has not provided proper justification for non-disclosure, it is likely that such information will be disclosed without consultation in response to a request. 
32.6
The Contractor shall facilitate the Council’s compliance with the Council’s obligations under these provisions and comply with any request from the Council for that purpose. 

32.7
No term of the Contract either shall preclude the Council from sharing pricing and other information under the Contract with other UK public bodies for the purpose of achieving better public procurement and subject to a reciprocal obligation of confidence upon such other public bodies. 

32.8
The Contractor shall keep secret and not disclose and shall procure that the Contractor’s employees keep secret and do not disclose any information of a confidential nature obtained by the Contractor by reason of this Contract except information which is in the public domain otherwise than by reason of a breach of this provision.



Provision of Information
32.10
The provisions of this Condition 32 shall apply during the continuance of this Contract and after its termination howsoever arising.

32.11 The Contractor will provide the Council with such management information on delivery of the Services as the Council may reasonably require from time to time, including in particular summary reports on the detail of each item of supply provided within the Services, when and to whom.

32.12

At any time during the existence of this Contract, or for 2 years after its expiry or termination (however arising)), the Contractor shall provide to the Council in writing such information as the Council may require relating to the employees employed by the Contractor in the performance of the services within each reasonable period as may be specified by the Council, including (but not restricted to): the number of such employees, the post in which each such employee is employed, the salary or wages and other remuneration paid to each such employee by the Contractor, the period of notice required to terminate employment of each such employee, the whole terms and conditions of employment of each such employee and the whole terms and conditions of any occupational pension scheme of which any such employee is a member, together with the number of such employees who are members of each such scheme.

32.13

The Council may give the information provided to it by the Contractor in accordance with this Condition 32 to any firm, company, person or other legal entity invited or to be invited by the Council to tender in respect of any contract for the provision of the Services, or any part thereof, for any period commencing after the expiry or earlier termination of the Contract (however arising).
32.14

The Contractor irrevocably consents to the disclosure of the information provided by it in terms of this Condition to the Council in accordance with the provisions hereof, and irrevocably waives the right of confidentiality which it may have in respect of the said information and any other right which it may have in respect of the said information limiting disclosure by it or the Council.  The Contractor undertakes that the conditions of employment of the Contractor’s employees shall be such that the Contractor shall be entitled to release information which would otherwise be confidential between the Contractor’s employees and the Contractor to the Council for the purposes of this Contract.
33.

TERMINATION, DEFAULT AND STEP-IN
33.1

The Contractor shall notify the Council in writing immediately upon the occurrence of any of the following events:

(a)
where the Contractor is an individual and if a petition is presented for the Contractor's bankruptcy or the sequestration of the Contractor’s estate or a criminal bankruptcy order is made against the Contractor, or the Contractor is apparently insolvent, or makes any composition or arrangement with or for the benefit of creditors, or makes any conveyance or assignation for the benefit of creditors, or if an administrator or trustee is appointed to manage the Contractor’s affairs; or

(b)
where the Contractor is not an individual but is a firm, or a number of persons acting together in any capacity, if any event in (a) or (c) of this Condition occurs in respect of the firm or any partner in the firm or any of those persons or a petition is presented for the Contractor to be wound up as an unregistered company; or

(c)
where the Contractor is a company, if the company passes a resolution for winding‑up of dissolution (otherwise than for the purposes of and followed by an amalgamation or reconstruction) or the court makes an administration order or a winding‑up order, or the company makes a composition or arrangement with its creditors, or an administrator, administrative receiver, receiver or manager is appointed by a creditor or by the court, or possession is taken of any of its property under the terms of a floating charge.

33.2

On the occurrence of any of the events described in Condition 33.1 or, if the Contractor shall have committed a material breach of this Contract and (if such breach is capable of remedy) shall have failed to remedy such breach within 30 days of being required by the Council in writing to do so or, where the Contractor is an individual if the Contractor shall die or be adjudged incapable of managing his or her affairs within the meaning of the Adults with Incapacity (Scotland) Act 2000, the Council shall be entitled to terminate this Contract by notice to the Contractor with immediate effect. Thereupon, without prejudice to any other of the Council’s rights, the Council may complete the Services or have them completed by a third party, using for that purpose (making a fair and proper allowance therefor in any payment subsequently made to the Contractor) all materials, plant and equipment on the Premises belonging to the Contractor, and the Council shall not be liable to make any further payment to the Contractor until the Services have been completed in accordance with the requirements of the Contract, and shall be entitled to deduct from any amount due to the Contractor the costs thereof incurred by the Council (including the Council's own costs). If the total cost to the Council exceeds the amount (if any) due to the Contractor, the difference shall be recoverable by the Council from the Contractor.

33.3

In addition to the Council’s rights of termination under Condition 33.2, the Council shall be entitled to terminate this Contract by giving to the Contractor not less than 30 days notice to that effect.

33.4

Termination under Condition 33.2 or 33.3 shall not prejudice or affect any right of action or remedy which shall have accrued or shall thereupon accrue to the Council and shall not affect the continued operation of Conditions 29 and 32.

33.4.1 
Without prejudice to any other rights and remedies of the Council under the Contract, including the right of termination on default set out in Condition 33.2, if the Contractor shall have committed a material breach of this Contract and (if such breach is capable of remedy) shall have failed to remedy such breach within 14 days of being required by the Council in writing to do so, the Council may (in its sole discretion) by further notice in writing temporarily suspend performance of the Contract by the Contractor, either wholly or partially,  and remedy that breach or have it remedied by a third party, using for that purpose (making a fair and proper allowance therefor in any payment subsequently made to the Contractor) all materials, plant and equipment on the Premises belonging to the Contractor. The terms of clauses 33.5.2 and 33.5.3 shall apply in that event.

33.4.2 
The Council shall not be liable to make any further payment to the Contractor until compliance with the requirements of the Contract has been restored, and shall be entitled to deduct from any amount due to the Contractor the costs thereof incurred by the Council (including the Council's own costs). If the total cost to the Council exceeds the amount (if any) due to the Contractor, the difference shall be due as a debt by the Contractor to the Council. 

33.4.3 
Once compliance with the Contract has been restored to the Council’s satisfaction and all sums due by the Contractor to the Council under this Condition paid, the Council may by notice in writing to the Contractor require him to resume performance of the Contract from the date specified in the notice or forthwith from receipt of the notice.

33.5
The Council may terminate the Contract in the following circumstances:
33.5.1
The Contract has been subject to a substantial modification which would have required a new procurement procedure in accordance with Regulation 72(9) (modification of contracts during their term); or

33.5.2
The Contractor has, at the time of the contract award, been in one of the situations referred to in Regulation 58(1) (exclusion grounds), including as a result of the application of Regulation 58(2), and should, therefore have been excluded from the procurement procedure; or

33.5.3
The Contract should not have been awarded to the Contractor in view of a serious infringement of the obligations under the Treaties and the Directive that has been declared by the Court of Justice of the European Union in a procedure under Article 258 of the TFEU

33.6
If the ground of termination is either that described in clauses 33.5.1 or 33.5.3, the Council may terminate the contract in accordance with clause 33.3;

33.7
If the ground of termination is that in 33.5.2 the Council may terminate the contract forthwith by serving a written Notice to that effect on the Contractor in accordance with these Conditions of Contract and the Contractor shall be liable to repay to the Council all sums paid to it in terms of the Contract. This condition shall survive the said termination of the contract;

34.

RECOVERY OF SUMS DUE


Wherever under this Contract any sum of money is recoverable from or payable by the Contractor, that sum may be deducted from any sum then due, or which at any later time may become due, to the Contractor under this Contract or under any other agreement or contract with the Council or with any department, agency or authority of the Council.

35.

ASSIGNATION AND SUB‑CONTRACTING
35.1

The Contractor shall not assign or sub-contract any portion of the Contract without the prior written consent of the Council. Sub‑contracting any part of the Contract shall not relieve the Contractor of any obligation or duty attributable to the Contractor under the Contract or these Conditions.

35.2

Where the Council has consented to the placing of sub-contracts, copies of each sub-contract shall be sent by the Contractor to the Council immediately it is issued.

35.3

Where the Contractor enters a sub-contract with a Contractor or Contractor for the purpose of performing the Contract, he shall cause a term to be included in such sub-contract which requires payment to be made to the Contractor or Contractor within a specified period not exceeding 30 days from receipt of a valid invoice as defined by the sub-contract requirements.

36.
NOTICES

Notices served on the Contractor must be sent by recorded delivery or registered post to the Contractor’s registered office or principal office.  Notices served on the Council must be sent by recorded delivery or registered post to the Council’s Head of Legal Services, Fife Council, 2nd Floor,  Fife House, Glenrothes KY7 5LT.  Receipt of such Notice shall be deemed to have occurred 2 days following the date of posting.

37.

ARBITRATION

37.1 
If any dispute or difference concerning the Contract shall arise between the Council and the Contractor, then negotiations to resolve such dispute or difference shall be entered into between the Council and the Contractor.

37.2 If the parties fail to reach agreement within 14 days of such negotiations commencing then either party may refer the dispute or difference to arbitration.

37.3 
All arbitrations shall be undertaken in accordance with the Scottish Arbitration Code 2010 or any amendment thereto or replacement therefor (“the Code”), subject always to the provisions of condition 37.5.

37.4  All arbitrations shall take place in Scotland and shall in all respects be governed by the Law of Scotland.

37.5  Notwithstanding the provisions of the Code, recourse to the Court of Session under Section 3 of the Administration of Justice (Scotland) Act 1972 shall be permitted.

37.6
If any matters arising out of or under this agreement are referred to arbitration, in accordance with condition 37 the parties shall continue to perform their obligations under the Contract throughout the period of arbitration.

38.

HEADINGS

The headings to Conditions shall not affect their interpretation.

39.

APPLICABLE LAW

The Contract shall be governed by the law of Scotland and the Contractor and the Council submit to the exclusive jurisdiction of the Scottish Courts.
40. 
EXIT AND SERVICE TRANSFER ARRANGEMENTS
40.1
This condition describes the duties and responsibilities of the CONTRACTOR to the COUNCIL leading up to and covering the expiry or termination of this Contract and the transfer of service provision to a replacement Contractor.

40.2
The objectives of the Exit and Service Transfer Arrangements are to ensure a smooth transition of the availability of the Services from the CONTRACTOR to a replacement Contractor at the termination or expiry of this Contract.

40.3
In the event that the COUNCIL requires to continue the availability of services equivalent to the Services after termination or expiry of this Contract from a replacement Contractor, the CONTRACTOR shall work with the COUNCIL with the objective of providing a smooth transition of the availability of the Services for their provision to the COUNCIL under any new contract with a replacement Contractor, and shall co-operate with the COUNCIL and/or the replacement Contractor as may be reasonably required in order to fulfil its obligations as set out in this condition.

40.4
The CONTRACTOR shall not replace any parts or components of the equipment used for the provision of the Services with parts or components that are of lower quality or which are unsuitable for use in their designed purpose either by a COUNCIL or a replacement Contractor, prior to the expiry date of this Contract or any date of termination hereof.

40.5
The CONTRACTOR agrees to indemnify and keep the COUNCIL fully indemnified in respect of any claims, costs, demands, and liabilities arising from the provision of incorrect information provided to the COUNCIL by the CONTRACTOR, to the extent that any such claim, cost, demand or liability directly and unavoidably arises from the use of the incorrect information in a manner that can reasonably be assumed to be proper in bidding for or providing services similar to the Services.

40.6
The CONTRACTOR agrees to continue to satisfy all of its obligations in respect of this Contract with respect to all outgoings and accrued liabilities in respect of the Contractor’s employees and Sub-Contractors involved in performing the Contractor’s obligations under this Contract.

40.7
Substitute Resources;

40.7.1
The CONTRACTOR shall not replace any parts or components of the equipment used for the provision of the Services with parts or components that are of lower quality or which are unsuitable for the purposes of the use of a COUNCIL or replacement Contractor prior to the expiry date of this Contract or any date of termination hereof; and

40.7.2
The CONTRACTOR shall not replace any CONTRACTOR personnel employed with respect to the provision of the Services with replacement personnel who are of lower quality, or of lower grade within the CONTRACTOR or its Sub-Contractor’s organisation as appropriate, or who are unsuitable for the purposes of providing the Services, prior to the expiry date of this Contract or any date of termination hereof.

40.8
On termination of this Agreement, the Contractor shall deliver to the Council or destroy, at the Council’s sole option, all the Council’s Data in its possession or under its control within such timescales as may be prescribed by the Council;

40.9
In the event the Contractor is unable to deliver the Data to the Council or destroy the Data at termination, put the Data beyond use so that the Contractor:

40.9.1
are not able, or shall not attempt, to use the Data to inform any decision in respect of any individual or in a manner that affects the individual in any way;

40.9.2 shall not give any other organisation access to the Data;

40.9.3 shall surround the Data with appropriate technical and organisational security in terms of the 1998 Act; and

40.9.4 shall commit to permanent deletion of the Data if, or when, this becomes possible.

CONTRACT (IF ANY)

41. 
TUPE
41.1 
The Contractor recognises that the Transfer of Undertakings (Protection of Employment) Regulations 2006 (“TUPE”) may apply in respect of the Contract, and that for the purposes of those Regulations, the undertaking concerned (or any relevant part of the undertaking) shall (a) transfer to the Contractor on the commencement of the Contract; (b) transfer to another Contractor on the expiry of the Contract.
41.2 During the period of six months preceding the expiry of the Contract or after the Council has given notice to terminate the Contract or the Contractor stops trading, and within 20 working days of being so requested by the Council, the Contractor shall fully and accurately disclose to the Council or to any person nominated by the Council information relating to employees engaged in providing the Services in relation to the Contract in particular, but not necessarily restricted to, the following:
(a)      
the total number of personnel whose employment with the Contractor is liable to be terminated at the expiry of the Contract but for any operation of law; and

(b)     
for each person, age and gender, details of their salary, date of commencement of continuous employment and pay settlements covering that person which relate to future dates but which have already been agreed and their redundancy entitlements (the names of individual members of staff do not have to be given); and

(c)     information about the other terms and conditions on which the affected staff are employed, or about where that information can be found; and

(d)       details of pensions entitlements, if any.

41.3 The Contractor shall permit the Council to use the information for the purposes of TUPE and of re-tendering, which shall include such disclosure to potential Contractors as the Council considers appropriate in connection with any re-tendering. The Contractor shall co-operate with the re-tendering of the Contract by allowing the transferee to communicate with and meet the affected employees and/or their representatives.

41.4 The Contractor agrees to indemnify the Council fully and to hold it harmless at all times from and against all actions, proceedings, claims, expenses, awards, costs and all other liabilities whatsoever in any way connected with or arising from or relating to the provision or disclosure of information permitted under this condition.

41.5 In the event that the information provided by the Contractor in accordance with this condition becomes inaccurate, whether due to changes to the employment and personnel details of the affected employees made subsequent to the original provision of such information or by reason of the Contractor becoming aware that the information originally given was inaccurate, the Contractor shall notify the Council of the inaccuracies and provide the amended information. The Contractor shall be liable for any increase in costs the Council may incur as a result of the inaccurate or late production of data.

41.6
The provisions of this condition shall apply during the Contract Period and after its termination howsoever arising.

42. 
FIFE COUNCIL INTERNAL GOVERNANCE

The Contractor shall co-operate with the Council in providing all reports and information reasonably required for the Council’s internal governance including Senior Council Management Teams, any Project Board and the Council’s internal and external Auditors. 

43.  FORCE MAJEURE

43.1 Neither party shall be liable to the other for any failure or delay in the performance of its obligations hereunder if such failure or delay occurs as a result of circumstances beyond a party’s reasonable control including but not limited to industrial action (with the exception of industrial action by a party’s own work force), fire, flood, riot, war, Act of God, lightning, aircraft impact, explosion, civil commotion, malicious damage, storm, tempest, earthquake, legal enactment or governmental or other regulation.

43.2 Where as a result of the occurrence of any event beyond the reasonable control of a party as described in condition 43.1 the Contract has not been performed for a period exceeding two months or it appears impossible or unlikely that the whole or a substantial part of the Contract shall be capable of performance for a period exceeding two months, then the non-defaulting party may elect to terminate the Contract without liability upon giving 14 days written notice to that effect to the other party.

44.  

WAIVER

Failure by either party at any time to insist upon strict performance of any term, condition or provision of the Contract, or to exercise any right or remedy to which it is entitled hereunder, shall not constitute a waiver thereof and shall not cause a diminution of the obligations established by the Contract.  A waiver of any default shall not constitute a waiver of any subsequent default.  No waiver of any of the terms, Conditions or provisions of the Contract shall be effective unless it is agreed in writing.

45.
SEVERANCE

If any provision of the Contract is held invalid, illegal or unenforceable for any reason by any Court of competent jurisdiction, such provision shall be severed and the remainder of the provisions hereof shall continue in full force and effect as if the Contract had been executed with the invalid provision removed.  In the event of a holding of invalidity so fundamental as to prevent the accomplishment of the purpose of the Contract, the Council and the Contractor shall immediately commence good faith negotiations to remedy such invalidity.

46.

PUBLICITY
The Contractor is prohibited from advertising or publicly announcing that he is supplying or has supplied any services to the Council without the prior written consent of the Council and, in the event of the Council giving such consent, the form of the advertisement or announcement shall also require the prior written consent of the Council.

47.
TERMS OF EMPLOYMENT

The Contractor shall pay rates of wages and observe hours and conditions of employment not less favourable than those established for the trade or industry where the work is carried out.

48. BLACKLISTING
The Contractor must not commit any breach of the Employment Relations 1999 Act (Blacklists) Regulations 2010 or section 137 of the Trade Union and Labour Relations (Consolidation) Act 1992, or commit any breach of the Data Protection Act 1998 by unlawfully processing personal data in connection with any blacklisting activities.  Breach of this clause is a material default which shall entitle the Purchaser to terminate the Contract with immediate effect. 
49. REMOTE CONNECTION
If the Contractor has to connect remotely to the Council’s IT Infrastructure then it shall do so subject to the Remote Connection Conditions contained in Appendix B to these conditions.
50. CHANGE IN LAW

50.1 If either Party considers that there has been a Change in Law which:

50.1.1
renders it impossible or unlawful to give effect to this Agreement;

50.1.2 
causes the provisions of this Agreement to become inconsistent with any Law;

50.1.3 materially and adversely affects the commercial benefit of this     Agreement to either or both of the Parties, 
then that Party may serve a notice on the other Party requesting that the Parties shall meet to discuss such circumstances and shall, in good faith, seek to agree the amendments which should be made to this Agreement as are necessary to achieve (in so far as possible) the same balance of benefits, liabilities, risks and rewards between the Parties in respect of the subject matter of this Agreement as applied at the Agreement Date. 
50.2
If the Parties are unable to agree pursuant to Clause 50.1, then either Party may refer the issue for determination by an Expert to determine the amendments which should be made to this Agreement as are necessary to achieve (in so far as possible) the same balance of benefits, liabilities, risks and rewards between the Parties in respect of the subject matter of this Agreement as applied at the Agreement Date. 

50.3
Without prejudice to the other provisions of this Clause, the Parties agree  that:

50.3.1 neither Party shall be liable to the other Party for a failure to perform any obligation under this Agreement which becomes prohibited or impossible to perform by reason of a Change in Law (and such circumstance shall constitute a Force Majeure Event); 
50.3.2 subject to Clause 50.3.1, the occurrence of a Change in Law will not constitute a Force Majeure Event, or otherwise entitle either Party to suspend or terminate its obligations under this Agreement; 
50.3.3 each of them shall use its reasonable endeavours to minimise and  mitigate the consequences of Changes in Law on the performance of its obligations under this Agreement.

Appendix A
COMMERCIALLY CONFIDENTIAL INFORMATION SCHEDULE

NOTES ON COMPLETION

Where the Company consider that any information it has provided in relation to this Agreement is commercially confidential in so far as disclosure would substantially prejudice its commercial interests, it must detail said commercially confidential information in this schedule. The Company must also fully explain and justify exactly why disclosure would substantially prejudice its commercial interests. 

The information detailed in this Schedule will then be subject to an evaluation process by Fife Council to establish whether that information can indeed be considered as commercially confidential.

COMMERCIALLY CONFIDENTIAL INFORMATION SCHEDULE

	Item
	Details of Information considered commercially confidential by the Company.
	Reasons / Justification for Commercial Confidentiality.



	1.
	
	

	2.
	
	

	3.
	
	

	4.
	
	


Appendix B
Part 1

Remote Connection Conditions
1.
Definitions

In this Conditions Document the following terms shall have the following meanings:

	“the Network Connection” shall mean:

A. Connectivity Options
Connection shall only be via :

(i) through a Council hosted SSL VPN Portal; or

(ii) such other method as may be agreed in writing by the Council prior to contract award and subject to such conditions as the Council, acting reasonably, considers necessary to preserve its security and to be compatible with the Council’s day to day operations.

B. Authentication 

The Company shall comply with the following authentication procedures:

Council Hosted SSL VPN Portal
Connection via a Council hosted SSL VPN Portal shall be secured by both:
(a) the Company connecting using one of the following:

i. a Static IP ; or

ii. a Public Key Certificate supplied by the Council; or

iii. a Council supplied “one-time” password token; 

and

(b) the use of a User Name and Password by  the employee of the Company who is using the Network connection.

.
Any other permitted means
(a) Subject to paragraph (b) below, connection via any other means permitted by the Council in connection with paragraph (ii) of A. Connectivity Options above shall be subject to such authentication procedures as the Council, acting reasonable and having regard to its security and day to day operations may require.

(b) The Company shall only be required to comply with any such requirements to the extent that they have been communicated to them in writing. 



	“the Permitted Purposes” shall mean:
	The purpose of  the proposed connection as detailed in the Remote Connection Form 

	“the System/Server Details” shall mean:
	The technical system or server details as detailed  in the  Remote Connection Form. 

	“the Remote Connection Form” shall mean 
	The document in the form contained in Part 2 of this Appendix  as  executed by the Council and the Contractor.

	“the Effective Date “ shall mean 
	The date specified as such  in the Remote Connection Form

	“the Termination Date” shall mean
	The date specified as such  in the Remote Connection Form


2.
Provision of the Network Connection
2.1
The connection to the System shall be via one of the methods described in the “Connectivity Options” in the Remote Connection Form.

2.2
The Council shall provide the Company with the Network Connection between the Effective Date and the Termination Date .
3.
Use of Network Connection
3.1
The Contractor shall only use the Network Connection to connect to the System for the Permitted Purposes.
3.2 
The Contractor shall ensure that its employees shall only use the Network Connection for the Permitted Purposes.
3.3 
The Contractor shall have such security in place as is necessary to ensure that any of its employees that leave its employment shall not be able to use the Network Connection.
3.4
The Contractor warrants that it has taken and shall continue to take all steps, in accordance with good industry practice, to prevent the introduction, creation or propagation of any disruptive element (including any virus, worm and/or Trojan horse) onto the System  and into systems, data, software  owned by or under the control of, or used by, the Council.

3.5
The Contractor shall provide a report on a monthly basis to the Council’s point of contact showing the usage it has made of the Network Connection, if required.

3.6
The Contractor shall be entirely responsible for providing appropriate security measures to ensure protection of their private internal network and information.

3.7
The Contractor may require to install ActiveX and/or Java applications in order to securely connect to the Council’s portal.

Part 2 
 Remote Connection Form 

THE FIFE COUNCIL
and 
………………………………….. (“the Contractor”)
dated ……………………………….. 

Whereas the parties have entered into the Main Contract and the Contractor now requires remote access to the Council’s IT systems to provide services in terms of the Main Contract.

Therefore, the parties agree:

1. The connection to the Council’s IT systems shall be on the terms specified in the Main Contract.

2. The terms of this Schedule shall be effective from the date it is signed by both parties.

3. This form shall supersede any previous Remote Connection Form.

	“the Main Contract” shall mean:
	Insert the name and description of the main contract for which the Connection is required

	“the System/Server Details” shall mean:
	Insert a description of the part or parts of the Council’s IT Systems which the Company is to connect to – eg.  the server names or IP Address’s that the supplier requires to connect to, etc

or such other details as may be contained in any Remote Connection Form relating to the Main Contract  as the parties may subsequently   execute in writing.

	Effective date of the Connection:
	

	“the Permitted Purposes” shall mean:
	Insert a description of the purpose of allowing the proposed connection – eg. to enable the Company to deliver the maintenance /support services in connection with the Council’s [INSERT NAME OF PROJECT OR SYSTEM] Project/System

	Termination Date of the Connection:
	


	………………………………………
	……………………………….

	Fife Council 
	Date

	………………………………………
	……………………………………….

	The Company 
	Date
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