THE FIFE COUNCIL
CONDITIONS OF CONTRACT FOR THE PURCHASE OF SERVICES

These Conditions may only be varied with the written agreement of the Council. No terms or conditions put forward at any time by the Contractor shall form any part of the Contract unless specifically agreed in writing by the Council.
1.        DEFINITIONS


In these Conditions:

1.1
“Acceptance Letter” means the letter sent by the Council to the Contractor accepting the Tender;

1.2
“Conditions” means these terms and conditions of contract for the purchase of services;

1.3
“Contract” means the contract between the Council and the Contractor consisting of the Invitation to Tender, Tender, Acceptance Letter, the Conditions, any supplementary conditions and all specifications and other documents that are comprised in the Contract;

1.4
“Contract Period” means the period during which the services are to be provided by the Contractor to the Council as specified in the Invitation to Tender;

1.5
”Contractor” means the person, firm or company to whom the Contract is issued;

1.6
“Council” means The Fife Council, constituted in terms of the Local Government etc.   (Scotland) Act 1994, and having its principal office at Fife House, North Street, Glenrothes, Fife KY7 5LT;

1.7

“Invitation to Tender” means the document setting out the Council's requirements for the Contract;
1.8

“Statement of Requirements” means the specification of services including any technical requirements as contained in the Invitation to Tender;


1.9

“Premises” means the location where the Services are to be performed, as specified in the Invitation to Tender;

1.10
“Services” means the services to be provided as specified in the Statement of Requirements contained in the Invitation to Tender and shall, where the context so admits, include any materials, articles and goods to be supplied thereunder;

1.11   “Tender” means the tender submitted by the Contractor in response to the Invitation to Tender;
1.12
“the Regulations” means The Public Contracts (Scotland) Regulations   2015;
1.13
“Directives”, “Treaties” and “TFEU” shall have the meaning ascribed to them by the Regulations;
1.14
“Change in Law” means


1.14.1.
the coming into effect of any Law that is not in effect at the Agreement Date;


1.4.2.
the modification, repeal or replacement of any Law after the Agreement Date; and/or


1.4.3
a change after the Agreement Date in the interpretation or application by any Competent Authority of any Law;


but shall not include changes which were reasonably foreseeable and/or were taken into account by the Parties at the Agreement Date. 'Change in Law' shall include any introduction of new taxes, duties or increased exposure to existing taxes, duties or tariffs or the removal of any benefit, subsidy or relief in each case due to either (a) the change in the membership status of the United Kingdom as a result of its withdrawal (or agreement reached with respect to the United Kingdom's withdrawal) from membership of the European Union, and/or (b) a decision or agreement for Scotland to no longer form part of the United Kingdom.
1.15
Any reference to the singular shall be construed as also including the plural and vice versa and a reference to any gender shall be construed as including the other genders;

1.16
Any reference in these conditions to a statute or order or other legal requirement shall include from time to time any statutory extension, modification or re-enactment or amendment of such statute or order or legal requirement and any regulations and orders made under them;
1.17
Any reference to any agreement or document shall be deemed to include a reference to that agreement or document as amended, supplemented or substituted from time to time;

1.18
Any reference to a person shall be deemed to include any permitted assignee and any permitted successor of such person.

1.19
The headings in the Conditions are inserted for ease of reference only and shall not affect the interpretation or construction of the Conditions;
2. ESTIMATED QUANTITIES AND ESTIMATED EXPENDITURE

The quantities and values given in the Invitation to Tender are estimated and are provided for guidance only.  The Council is not bound to the quantities and values given, and the quantities and values may be increased or decreased by the Council without invalidating the Contract.  
3.
ACCEPTANCE OF TENDERS
The Council does not bind itself to accept the lowest or any Tender, and reserves the right not to award the Contract.
4.    
QUALITY

All Services supplied by the Contractor under the Contract shall in all respects be in accordance with the specification thereof contained in the tender specification.

5.

CHANGE TO CONTRACT REQUIREMENTS
5.1    
The Council shall have the right from time to time during the Contract Period, by notice in writing to the Contractor, to add to or omit from or otherwise vary any of the Services to be provided by the Contractor to the Council and the Contractor shall carry out such variations and be bound by the Conditions, other than an amendment to the Contract price occasioned thereby, as though the said variations were included in the Contract.

5.2
The Council during the Contract Period may request that services, similar and relevant to the Contract be added to the Contract.  The Contractor shall be afforded the opportunity to quote for such services, however, the Council shall be entitled to source such services from an alternative supplier should the Council deem the quote provided by the Contractor to be uncompetitive.

6.
ALTERATION OF CONTRACT CONDITIONS
The Conditions shall be binding on the Contractor in full, and no modification, alteration or amendment thereof shall be binding on the Council or be effective against the Council, unless such modification, alteration or amendment has been expressly agreed to and accepted by the Council in writing as being a condition of the Contract.

7.        CONFLICTING CONDITIONS

In the event of any conflict between the Conditions and the Statement of Requirements the Statement of Requirements shall prevail.     

8.    
INSPECTION OF PREMISES AND NATURE OF SERVICES 

8.1  
The Contractor is deemed to have inspected the Premises before tendering so as to have understood the nature and extent of the Services to be carried out and is deemed to be satisfied in relation to all matters connected with the Services and Premises.

8.2 
The Council shall, at the request of the Contractor, grant such access as the Council considers reasonable for this purpose.

9.    
CONTRACTOR’S STATUS


In carrying out the Services the Contractor shall be acting as principal and not as the agent of the Council.   Accordingly:

(a)
the Contractor shall not (and shall procure that the Contractor’s agents and servants do not) say or do anything that might lead any other person to believe that the Contractor is acting as the agent of the Council, and

(b)
nothing in the Contract shall impose any liability on the Council in respect of any liability incurred by the Contractor to any other person but this shall not be taken to exclude or limit any liability of the Council to the Contractor that may arise by virtue of either a breach of the Contract or any negligence on the part of the Council, or the Council’s staff or agents.
10.      CONTRACTOR’S PERSONNEL
10.1   
The Contractor shall take the steps reasonably required by the Council to prevent unauthorised persons being admitted to the Premises. If the Council gives the Contractor notice that any person is not to be admitted to or is to be removed from the Premises or is not to become involved in or is to be removed from involvement in the performance of the Contract, the Contractor shall forthwith take all necessary steps to comply with such notice and if required by the Council the Contractor shall replace any person removed under this condition with another suitably qualified person and procure that any pass issued to the person removed is surrendered.

10.2   
If and when instructed by the Council, the Contractor shall give to the Council a list of names and addresses of all persons who are or may be at any time concerned with the Services or any part of them, specifying the capacities in which they are so concerned, and giving such other particulars and evidence of identity and other supporting evidence as the Council may reasonably require.

10.3  
The decision of the Council shall be final and conclusive as to whether any person is to be admitted to or is to be removed from the Premises or is not to become involved in or is to be removed from involvement in the performance of the Contract and as to whether the Contractor has furnished the information or taken the steps required of the Contractor by this condition.
10.4
The Contractor shall bear the cost of any notice, instruction or decision of the Council under this condition.
11.     
MANNER OF CARRYING OUT THE SERVICES
11.1  
The Contractor shall make no delivery of materials, plant or other things nor commence any work on the Premises without obtaining the Council's prior written consent.

11.2   Access to the Premises shall not be exclusive to the Contractor but only such as shall enable the Contractor to carry out the Services concurrently with the execution of work by others. The Contractor shall co-operate with such others as the Council may reasonably require.

11.3  The Council shall have the power at any time during the progress of the Services to order in writing:

(a)   
 the removal from the Premises of any materials which in the opinion of the Council are either hazardous, noxious or not in accordance with the Contract, and/or
(b)  
the substitution therefor of proper and suitable materials, and/or

(c) 
the removal and proper re‑execution notwithstanding any previous test thereof or interim payment therefor of any work which, in respect of material or workmanship is not in the opinion of the Council in accordance with the Contract. 

11.4
the Contractor shall forthwith comply with any order made under condition 11.3.

11.5   
On completion of the Services the Contractor shall remove the Contractor’s plant, equipment and unused materials and shall clear away from the Premises all rubbish arising out of the Services and leave the Premises in a neat and tidy condition.

12.

  DELIVERY

12.1
Should the Contractor fail to deliver the Service in accordance with the agreed schedule and quality standards the Council may appoint an alternative provider and render the Contractor liable for all costs incurred by the Council in doing so.  

12.2
Any costs incurred by the Council, in terminating the Contract shall also be charged to the Contractor. 

13.      HEALTH & SAFETY
13.1 
The Contractor shall perform the Services in such a manner as to be safe and without risk to the health or safety of persons in the vicinity of the place where the Services are being performed (whether such persons are in the vicinity of the said place at the time when the Services are being performed or otherwise) and in such a manner as to comply with any relevant health and safety or other legislation (including Statutory Instrument, Orders, or Regulations made under the said legislation) and any requirements imposed by a local or other regulatory authority in connection with the performance of Services of the type supplied to the Council, whether specifically or generally.  The Contractor shall indemnify the Council against all actions, suits, claims, demands, losses, charges, costs and expenses which the Council may suffer or incur as a result of or in connection with any breach of this condition.
13.2
The Contractor shall comply with Fife Council’s “General Health and Safety Rules for Contractors” as detailed within Fife Council document OHS–C–41.  Fife Council Health & Safety Rules for Contractors “Contractor Rules Set” OHS-C-41.G1




13.3
The Contractor shall ensure that his health and policy statement and any other risk assessment, method statement or other written safe system of work necessary for the safe discharge of his contractual and legal obligations, is made available without delay to the Council on request.

14.      DUTY OF CARE

14.1   
The Contractor shall perform any Services under the Contract with all reasonable skill, care and diligence and in accordance with all relevant legislative and statutory requirements and industry best practice.
14.2
All materials and workmanship shall be to the entire satisfaction of the Council and shall conform with all aspects of the Contract and applicable legislation. 

15.  
CONTRACTOR’S OBLIGATIONS WHILE ON COUNCIL PREMISES
15.1
While, in the course of delivering the Services, the Contractor is working in or around Council premises:

15.1.1   The Contractor and every person employed by him for the purpose of this Contract shall observe the highest standards of courtesy and consideration to members of the public and Council staff, to promote and enhance the Council's image and reputation;

15.1.2   
The Contractor shall provide a means of identification for his employees and shall require his staff to wear and keep visible such identification at all times.  All employees used by the Contractor shall make available for inspection such identification to Council staff when requested to do so.  Entry to Council premises may be refused if such identification is not displayed.  In this event, the Contractor shall be fully responsible for the resultant delays or difficulties in the provision of the service.

15.1.3
 The Contractor shall ensure that employees, whilst on Council premises, carry out their duties and behave in an orderly and as quiet a manner as is reasonably practicable having regard to the nature of the duties being performed.  All duties shall be carried out in a reasonable and safe and professional manner, so as not to cause unnecessary disruption to the routines and procedures of Council staff. 
15.1.4
The Contractor and the Contractor's staff shall comply at all times with   the Council's smoking policy.

15.1.5
The Contractor shall ensure that the Contractor's staff whilst on Council premises:-

(i)  do not attend work under the influence of alcohol and/or illegal  substances.

(ii) do not have in their possession alcohol and/or illegal substances.

(iii)  do not use bad language.

(iv)  do not play music.

15.1.6
The Contractor and his staff shall regard as confidential and shall not disclose to any person or body any information which is acquired as a consequence of operating this Contract.

15.1.7  The Contractor shall not use Council premises, for any purpose other than carrying out the provision of this Contract and usage of toilet facilities.

15.1.8
The Contractor shall inform a Council Officer of any defects appearing in or losses or damage to fabric and fittings arising from their contracted work.

15.1.9
The Contractor shall be liable to pay to the Council the cost of any such maintenance repair or replacement of equipment, fittings or fabric made necessary as a result of loss or damage, caused deliberately or negligently by the Contractor or his staff.

15.1.10 The Contractor shall not alter or modify any part of any Council premises.

15.1.11 The Contractor shall not display or permit advertisements to be displayed at Council premises, other than permanent displays such as signage on vehicles.

16.      TIME OF PERFORMANCE

       The Contractor shall begin performing the Services on the date stated in the Contract and shall complete the Services by the date stated in the Contract or continue to perform them for the Contract Period stated in the Purchase Order (whichever is applicable). Time is of the essence of the Contract. The Council may by written notice require the Contractor to execute the Services in such order as the Council may decide. In the absence of such notice the Contractor shall submit such detailed programmes of work and progress reports as the Council may from time to time require.

17.     
PRICE

17.1
All prices quoted shall be net of Value Added Tax.  Net prices shall be deemed to include all delivery and carriage charges unless the Tender specifies otherwise.

17.2
All prices quoted shall be deemed to be fixed for the Contract Period unless the Council has agreed to a variation in price as set out in condition 17.3.

17.3
The Contractor shall be required to provide a minimum of 28 days written notice of any proposed increase in price and shall be required to submit documentary evidence to support any proposed increase to the satisfaction of the Council’s Procurement and Supplies Manager.  The proposed increase shall not be applied until the Council is satisfied as to the validity of such increase and the Council shall have the right to call for any further information required to enable substantiation of such increase.  If the proposed increase is deemed by the Council to be uncompetitive/unacceptable the Council may remove the Service to which the increase is to be applied from the Contract and source such Service from another supplier/contractor.  
17.4
The Contractor shall be expected to pass onto the Council any benefit in the form of lower prices as a consequence of decreases in costs in the supply chain.

17.5
The Council may benchmark the Contractors pricing throughout the Contract Period, with equivalent Services.  In the event that a more competitive source is available, and is of an acceptable quality, the Contractor shall be afforded the opportunity to reduce the Contract prices to match the cheaper source.  If the Contractor is unable to match the cheaper source the Council may remove the relevant Service from the Contract or terminate the Contract and use an alternative source of supply.   

18.      ACCOUNTS
18.1
Invoices from the Contractor require to be sent to the invoicing address as detailed in the Contract.
18.2
Unless otherwise stated in the Contract, payment shall be made within 30 days of receipt and agreement of invoices, such invoices to be submitted monthly in arrears, for work completed to the satisfaction of the Council.
18.3  
Value Added Tax, where applicable, shall be shown separately on all invoices as a strictly net extra charge.

18.4  
Notwithstanding condition 33 of this Contract the Contractor may assign to another person (an "assignee") the right to receive payment of the price or any part thereof due to the Contractor under the Contract subject to (i) deduction of sums in respect of which the Council exercises the right of recovery under condition 19 of the Contract and (ii) all the related rights of the Council under the Contract in relation to the recovery of sums due but unpaid.  The Contractor shall notify or procure that any assignee notifies the Council of any variations to the arrangements for payment of the price or for handling invoices, in each case in sufficient time to enable the Council to redirect payments or invoices appropriately.  In the absence of such notification the Council shall be under no obligation to vary the arrangements for payment of the price or for handling invoices.

19.

RECOVERY OF SUMS DUE


Wherever under the Contract any sum of money is recoverable from or payable by the Contractor, that sum may be deducted from any sum then due, or which may later become due, to the Contractor under the Contract or under any other agreement or contract with the Council.
20.      FREE-ISSUE MATERIALS

Where the Council for the purpose of the Contract issues materials free of charge to the Contractor such materials shall be and remain the property of the Council. The Contractor shall maintain all such materials in good order and condition and shall use such materials solely in connection with the Contract. The Contractor shall notify the Council of any surplus materials remaining after completion of the Services and shall dispose of them as the Council may direct. Waste of such materials arising from bad workmanship or negligence of the Contractor or any of the Contractor’s servants, agents or sub‑contractors shall be made good at the Contractor's expense. Without prejudice to any other rights of the Council, the Contractor shall deliver up such materials whether processed or not to the Council on demand. 

21.      AUDIT
21.1   The Contractor shall keep and maintain until 2 years after the Contract has been completed records to the satisfaction of the Council of all expenditures which are reimbursable by the Council and of the hours worked and costs incurred in connection with any employees of the Contractor paid for by the Council on a time charge basis. The Contractor/ Contractor shall on request afford the Council or the Council’s representatives such access to those records as may be required by the Council in connection with the Contract.

21.2   The provisions of this condition 21 shall apply during the Contract Period and after its termination howsoever arising. 

22.
INDUCEMENTS/COLLUSION

The Council shall be entitled to terminate the Contract and to recover from the Contractor the amount of any loss resulting from such termination, if the Contractor shall have offered or given, or agreed to give, any person any gift or consideration of any kind as an inducement or reward for doing or forbearing to do, or for having done or forborne to do, any act or practised collusion in relation to the obtaining or execution of the Contract or any other contract with the Council.  This shall include, but not be restricted to, the conviction of the Contractor of any offence under The Bribery Act 2010.

23.      INDEMNITY AND INSURANCE
23.1   
The Contractor shall indemnify and keep indemnified the Council against all claims for personal injuries (including death) and all loss or damage of any kind whatsoever which may be attributed directly or indirectly to the Services supplied under the Contract or which arise from or are incurred by reason of the negligence of the Contractor or its employees or any infringement or alleged infringement of letters,  patent, design, copyright or other intellectual property right in any of the Services provided under the Contract and against all claims, demands, proceedings, damages, costs, charges and expenses whatsoever in relation thereto.

23.2  
The Contractor’s insurance cover for all such claims, and that of any sub-contractor, shall be to a minimum amount of:


Employer’s Liability - £10 million

Public Liability - £2.5 million

Professional Indemnity/ Negligence (where appropriate) - £1 million

or such other sum as may be specified in the tender documentation, or such greater sums as the Contractor may choose, for any one occurrence or series of occurrences arising out of one event.  
23.3  The Contractor shall, prior to commencement of the Contract produce to the Council the relevant policy or policies of insurance and the receipts in respect of premiums paid.   The Contractor shall in addition produce such evidence as the Council may reasonably require that the insurance cover is in force throughout the duration of the Contract. 
24.
TERMS OF EMPLOYMENT
The Contractor shall pay rates of wages and observe hours and conditions of employment not less favourable than those established for the trade or industry where the work is carried out.
25.
EQUALITY
25.1
The Contractor shall comply with the terms of the Equality Act 2010 as though it were a public body listed in Schedule 19 of the Equality Act 2010.

25.2
The Contractor shall observe as far as possible the Equality Act 2010 Code of Practice – Employment Statutory Code of Practice produced by the Equality and Human Rights Commission which can be found at:


https://www.equalityhumanrights.com/sites/default/files/employercode.pdf
25.3
The Contractor shall notify the Council forthwith in writing as soon as it becomes aware of any investigation or proceedings brought against the Contractor under the Equality Act 2010.

25.4
In the event that the Contractor enters into any sub-contracts in connection with this agreement it shall impose obligations on its sub-contractor in proportionate and relevant terms substantially similar to those imposed on it pursuant to this clause.

26.     CONFIDENTIALITY
26.1
The Contractor shall keep confidential any information obtained or supplied under the Contract and shall not divulge the same to any third party without the prior written consent of the Council.  The Contractor shall only divulge confidential information to those employees who are directly involved in the Contract and shall ensure that such employees are aware of and comply with this obligation as to confidentiality.  On fulfilment of the Contract, the Contractor shall return to the Council any specifications, plans, drawings, process information, patterns or designs supplied to the Contractor by the Council.

26.2
The provisions of this condition 26 shall apply during the Contract Period and after its termination howsoever arising.
27.   
 FREEDOM OF INFORMATION (SCOTLAND) ACT 2002
All information submitted to the Council may need to be disclosed and/or published by the Council.  The Council may consult with [you] prior to releasing information.  However the ultimate decision whether to release the information or not rests with the Council.  Without prejudice to the foregoing generality, the Council may disclose information in compliance with the Freedom of Information (Scotland) Act 2002 or the Environmental Information (Scotland) Regulations 2004, (the decisions of the Council in the interpretation thereof shall be final and conclusive in any dispute, difference or question arising in respect of disclosure under its terms), any other law, or, as a consequence of judicial order, or order by any court, tribunal or body with the authority to order disclosure (including the Scottish Information Commissioner). 
28.

PUBLICITY
The Contractor is prohibited from advertising or publicly announcing that he is supplying or has supplied any services to the Council without the prior written consent of the Council and, in the event of the Council giving such consent, the form of the advertisement or announcement shall also require the prior written consent of the Council.

29.      BREACH OF CONTRACT
If at any time, and from any cause, the Contractor shall fail to supply the Council with any Services within the time mentioned in the Contract and in accordance with the Conditions thereof, or if he shall fail to remedy such a failure within 7 days after receiving notice of such failure, or if in any other respect the Contractor breaches, or fails to observe or perform any of his obligations under the Contract, the Council may, if they think fit, after giving the Contractor 7 days notice in writing to terminate the Contract, enter into another contract for the supply of such Services with some other firm or person or company, and all losses, expenses, costs and charges incurred by the Council in this connection shall be a debt due by the Contractor to the Council and may be deducted from any monies in the hands of the Council due to the Contractor or may be recovered by legal action.

30.
INSOLVENCY
If the Contractor (being an individual or firm) becomes apparently insolvent within the meaning of section 7 of the Bankruptcy (Scotland) Act 1985 or is sequestrated or (being a company) enters into liquidation proceedings whether voluntary or compulsory (save for the purpose of amalgamation or reconstruction of the company not involving a realisation of assets) or has a receiver, administrative receiver or administrator appointed to it or (in either case) enters into an arrangement or composition for the benefit of the Contractors creditors or suffers any diligence to be done or execution to be levied on the Contractors goods, then in any of these events the Council shall be entitled to immediately terminate the Contract by giving 7 days notice in writing to that effect to the Contractor and that without prejudice to any accrued rights or remedies available to the Council under the Contract.

31.
TERMINATION

31.1
The Council may at any time and for any reason during the Contract Period terminate the Contract without penalty by giving 28 days notice in writing to the Contractor of termination.  At the expiry of the said 28 day period the Contract so far as regards any Services to be supplied under the Contract, shall in all respects cease and terminate.

31.2
The Council reserve the right to resile from the Contract without penalty in whole or in part where proposed increases or decreases in prices are considered, by the Council, to be unreasonable.

31.3
If the performance, price, delivery or quality of the Service provided by the Contractor is deemed by the Council to be uncompetitive or unacceptable steps shall be taken to achieve a mutual agreement as to a course of action to be undertaken by the Contractor to effect the required improvements.  If agreement is not reached, or if the Contractor fails to undertake the agreed course of action to effect the required improvements within the timescale agreed, the Council may then terminate the Contract by serving 28 days prior written notice of termination on the Contractor.  
31.4 The Council may terminate the Contract  in the following circumstances:

31.4.1 The Contract has been subject to a substantial modification       which would have required a new procurement procedure in accordance with Regulation 72(9) (modification of contracts during their term); or

31.4.2 The Contractor has, at the  time of the contract award, been in one of the situations referred to in Regulation 58(1) (exclusion grounds), including as a result of the application of Regulation 58(2), and should, therefore have been excluded from the procurement procedure; or

31.4.3     The Contract should not have been awarded to the Contractor in view of a serious infringement of the obligations under the Treaties and the Directive that has been declared by the Court of Justice of the European Union in a procedure under Article 258 of the TFEU

31.5    If the ground of termination is either that described in clauses 31.4.1 or 31.4.3, the Council may terminate the contract in accordance with clause 31.1;

31.6 If the ground of termination is that in 31.4.2 the Council may terminate the contract forthwith by serving a written Notice to that effect on the Contractor in accordance with these Conditions of Contract and the Contractor shall be liable to repay to the Council all sums paid to it in terms of the Contract. This condition shall survive the said termination of the contract;

32.      FORCE MAJEURE
32.1   
Neither party shall be liable to the other for any failure or delay in the performance of its obligations hereunder if such failure or delay occurs as a result of circumstances beyond a party’s reasonable control including but not limited to industrial action (with the exception of industrial action by a party’s own work force), fire, flood, riot, war, Act of God, lightning, aircraft impact, explosion, civil commotion, malicious damage, storm, tempest, earthquake, legal enactment or governmental or other regulation.

32.2   Where as a result of the occurrence of any event beyond the reasonable control of a party as described in condition 32.1 the Contract has not been performed for a period exceeding two months or it appears impossible or unlikely that the whole or a substantial part of the Contract shall be capable of performance for a period exceeding two months, then the non-defaulting party may elect to terminate the Contract without liability upon giving 14 days written notice to that effect to the other party.

33.
ASSIGNATION/SUB-CONTRACTING
33.1
The Contractor is prohibited from assigning or sub-contracting in whole or in part the Contract without the prior written consent of the Council, which consent shall not be unreasonably withheld.  When the Council has consented to the placing of sub-contracts, the Contractor shall send to the Council copies of each sub-contract immediately they are issued.  No sub-contracting by the Contractor shall in any way relieve the Contractor of any of the Contractor’s responsibilities under the Contract.
   33.2
Where the Contractor enters into a sub-contract for the purpose of performing the Contract, the Contractor shall cause a term to be included in such sub-contract: 

33.2.1
which requires payment to be made to the sub-contractor within a specified period not exceeding 30 days from receipt of a valid invoice as defined by the sub-contract requirements and provides that, for the purpose of payment alone, where the Purchaser has made payment to the Contractor and the invoice includes Goods in relation to which payment has been made by the Purchaser then, to the extent that it relates to such Goods, the invoice shall be treated as valid and payment shall be made to the sub-contractor without deduction.
33.2.2
which notifies the sub-contractor that the contract forms part of a larger contract for the Fife Council and that should the sub-contractor have any difficulty in securing the timely payment of an invoice that matter may be referred by the sub-contractor to the Fife Council Procurement and Supplies Manager and

33.2.3
in the same terms as that set out in this clause 33.2 (including for the avoidance of doubt this clause 33.2.3) subject only to modification to refer to the correct designation of the equivalent party as the Contractor and sub-contractor as the case may be.
34.      NOTICES
Notices served on the Contractor must be sent by recorded delivery or registered post to the Contractor’s registered office or principal office.  Notices served on the Council must be sent by recorded delivery or registered post to the Council’s Head of Legal Services, Fife Council, 2nd Floor,  Fife House, Glenrothes KY7 5LT.  Receipt of such Notice shall be deemed to have occurred 2 days following the date of posting.

35.      ARBITRATION
35.1  
If any dispute or difference concerning the Contract shall arise between the Council and the Contractor, then negotiations to resolve such dispute or difference shall be entered into between the Council and the Contractor.

35.2   If the parties fail to reach agreement within 14 days of such negotiations commencing then either party may refer the dispute or difference to arbitration.
35.3  
All arbitrations shall be undertaken in accordance with the Scottish Arbitration Code 2010 or any amendment thereto or replacement therefor (“the Code”), subject always to the provisions of condition 35.5.
35.4  All arbitrations shall take place in Scotland and shall in all respects be governed by the Law of Scotland.

35.5   
Notwithstanding the provisions of the Code, recourse to the Court of Session under Section 3 of the Administration of Justice (Scotland) Act 1972 shall be permitted.

35.6
If any matters arising out of or under this agreement are referred to arbitration, in accordance with condition 35, the parties shall continue to perform their obligations under the Contract throughout the period of arbitration.

36.      WAIVER
Failure by either party at any time to insist upon strict performance of any term, condition or provision of the Contract, or to exercise any right or remedy to which it is entitled hereunder, shall not constitute a waiver thereof and shall not cause a diminution of the obligations established by the Contract.  A waiver of any default shall not constitute a waiver of any subsequent default.  No waiver of any of the terms, Conditions or provisions of the Contract shall be effective unless it is agreed in writing.
37.
SEVERANCE

If any provision of the Contract is held invalid, illegal or unenforceable for any reason by any Court of competent jurisdiction, such provision shall be severed and the remainder of the provisions hereof shall continue in full force and effect as if the Contract had been executed with the invalid provision removed.  In the event of a holding of invalidity so fundamental as to prevent the accomplishment of the purpose of the Contract, the Council and the Contractor shall immediately commence good faith negotiations to remedy such invalidity.

38.
APPLICABLE LAW
The Contract shall be governed by the law of Scotland and the Contractor and the Council submit to the exclusive jurisdiction of the Scottish Courts.

39.      TUPE
39.1 
  The Contractor recognises that the Transfer of Undertakings (Protection of Employment) Regulations 2006 (“TUPE”) may apply in respect of the Contract, and that for the purposes of those Regulations, the undertaking concerned (or any relevant part of the undertaking) shall (a) transfer to 


the Contractor on the commencement of the Contract; (b) transfer to another Contractor on the expiry of the Contract.
39.2  During the period of six months preceding the expiry of the Contract or after the Council has given notice to terminate the Contract or the Contractor stops trading, and within 20 working days of being so requested by the Council, the Contractor shall fully and accurately/ accurately disclose to the Council or to any person nominated by the Council information relating to employees engaged in providing the Services in relation to the Contract in particular, but not necessarily restricted to, the following:
(a)      
the total number of personnel whose employment with the Contractor is liable to be terminated at the expiry of the Contract but for any operation of law; and

(b)     
for each person, age and gender, details of their salary, date of commencement of continuous employment and pay settlements covering that person which relate to future dates but which have already been agreed and their redundancy entitlements (the names of individual members of staff do not have to be given); and

(c)     information about the other terms and conditions on which the affected staff are employed, or about where that information can be found; and

(d)       details of pensions entitlements, if any.
39.3  
The Contractor shall permit the Council to use the information for the purposes of TUPE and of re-tendering, which shall include such disclosure to potential Contractors as the Council considers appropriate in connection with any re-tendering. The Contractor shall co-operate with the re-tendering of the Contract by allowing the transferee to communicate with and meet the affected employees and/or their representatives.

39.4  
The Contractor agrees to indemnify the Council fully and to hold it harmless at all times from and against all actions, proceedings, claims, expenses, awards, costs and all other liabilities whatsoever in any way connected with or arising from or relating to the provision or disclosure of information permitted under this condition.

39.5
In the event that the information provided by the Contractor in accordance with this condition becomes inaccurate, whether due to changes to the employment and personnel details of the affected employees made subsequent to the original provision of such information or by reason of the Contractor becoming aware that the information originally given was inaccurate, the Contractor shall notify the Council of the inaccuracies and provide the amended information. The Contractor shall be liable for any increase in costs the Council may incur as a result of the inaccurate or late production of data.
39.6
The provisions of this condition 39 shall apply during the Contract Period and after its termination howsoever arising.

40.      PATENTS, INFORMATION AND COPYRIGHT
40.1  It shall be a condition of the Contract that, except to the extent that the Services incorporate designs furnished by the Council, that nothing done by the Contractor in the performance of the Services shall infringe any patent, trade mark, registered design, copyright or other right in the nature of intellectual property of any third party and the Contractor shall indemnify the Council against all actions, claims, demands, costs and expenses which the Council may suffer or incur as a result of or in connection with any breach of this condition.

40.2  All rights (including ownership and copyright) in any reports, documents,  specifications, instructions, plans, drawings, patents, models or designs  whether in writing or on magnetic or other media:

(a)
furnished to or made available to the Contractor by the Council  shall remain vested  in the Council absolutely;
(b)  
prepared by or for the Contractor for use, or intended use, in relation to the performance of the Contract are hereby assigned to and shall vest in the Council absolutely, and (without prejudice to condition 26) the Contractor shall not and shall procure that the Contractor’s servants and agents shall not (except to the extent necessary for the implementation of the Contract) without the prior written consent of the Council use or disclose any such  reports, documents, specifications, instructions, plans, drawings, patents, models, designs or other material as aforesaid or any other information (whether or not relevant to the Contract) which the Contractor may obtain pursuant to or by reason of the Contract, except information which is in the public domain otherwise than by reason of a breach of this provision, and in particular (but without prejudice to the generality of the foregoing) the Contractor shall not refer to the Council or the Contract in any advertisement without the Council’s prior written consent.
40.3   The provisions of this condition 40 shall apply during the Contract Period and after its termination howsoever arising.

41. 
ENVIRONMENTAL REQUIREMENTS
41.1
The Contractor shall not supply or use in the supply of Services any product which may endanger the health of any person, shall cause significant damage to the environment during manufacture, disposal or use, which consumes a disproportionate amount of energy during manufacture, use or disposal, which cause unnecessary waste, or which contain materials derived from threatened species or environments. 

41.2
Sustainability is a key policy area for Fife Council and it is important therefore that Suppliers with whom the Council engages for the supply of goods, materials and services are equally committed to the environment.

41.3
When working on the Premises, the Contractor agrees to discharge his contractual obligations in accordance with law and in accordance with the Council’s environmental policy, which is to conserve energy, water, wood, paper and other resources, reduce waste and phase out the use of ozone depleting substances and minimise the release of greenhouse gases, volatile organic compounds and other substances damaging to health and the environment.

41.4
The Contractor shall ensure that his environmental policy statement is made available to the Council on request.

42. BLACKLISTING
The Contractor must not commit any breach of the Employment Relations 1999 Act (Blacklists) Regulations 2010 or section 137 of the Trade Union and Labour Relations (Consolidation) Act 1992, or commit any breach of the Data Protection Act 1998 by unlawfully processing personal data in connection with any blacklisting activities.  Breach of this clause is a material default which shall entitle the Purchaser to terminate the Contract.

43. DATA MATCHING – TRADE CREDITORS

Fife Council has a duty to protect the funds it administers and for this purpose may use the information provided by the Contractor to the Council during the tender process, or during any resulting contract, to assist in the prevention and detection of fraud.  Data matching involves comparing computer records held by Fife Council against other computer records held by the Council or other body.  This is usually personal information.  Fife Council may share the information provided in successful tenders, or during any resulting contract, with other bodies for the prevention and detection of fraud.  All collection, use and storage of personal information will be in accordance with the Data Protection Act 1998.     
44. CHANGE IN LAW

44.1 If either Party considers that there has been a Change in Law which:
44.1.1 renders it impossible or unlawful to give effect to this Agreement;

44.1.2
causes the provisions of this Agreement to become inconsistent with any Law;

44.1.3 materially and adversely affects the commercial benefit of this Agreement to either or both of the Parties, 
then that Party may serve a notice on the other Party requesting that the Parties shall meet to discuss such circumstances and shall, in good faith, seek to agree the amendments which should be made to this Agreement as are necessary to achieve (in so far as possible) the same balance of benefits, liabilities, risks and rewards between the Parties in respect of the subject matter of this Agreement as applied at the Agreement Date. 

44.2 If the Parties are unable to agree pursuant to Clause 41.1, then either Party may refer the issue for determination by an Expert to determine the amendments which should be made to this Agreement as are necessary to achieve (in so far as possible) the same balance of benefits, liabilities, risks and rewards between the Parties in respect of the subject matter of this Agreement as applied at the Agreement Date. 

44.3 Without prejudice to the other provisions of this Clause, the Parties agree that:

44.3.1 neither Party shall be liable to the other Party for a failure to perform any obligation under this Agreement which becomes prohibited or impossible to perform by reason of a Change in Law (and such circumstance shall constitute a Force Majeure Event); 

44.3.2 subject to Clause 44.3.1, the occurrence of a Change in Law will not constitute a Force Majeure Event, or otherwise entitle either Party to suspend or terminate its obligations under this Agreement; 

44.3.3 each of them shall use its reasonable endeavours to minimise and mitigate the consequences of Changes in Law on the performance of its obligations under this Agreement.
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