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THE FIFE COUNCIL 

TERMS AND CONDITIONS OF CONTRACT OF HIRE  
These Conditions may only be varied with the written agreement of the Council. No terms or conditions put forward at any time by the Owner shall form any part of the Contract unless specifically agreed to in writing by the Council. 

1.
DEFINITIONS

In these Conditions:-

1.1
“Hire Charges” means the various charges detailed in Condition 12
1.2
“Hirer” means The Fife Council constituted in terms of the Local Government (Scotland) Act 1994 and having its principal office at Fife House, North Street, Glenrothes, KY7 5LT. 

1.3
“Off Hire Number” means a unique number provided by the Owner to the Hirer under Condition 13 a (iii) confirming that the Hirer is no longer responsible for meeting Hire Charges.

1.4
“Owner” means the person, firm or company letting out the Plant on hire and includes their successors and assignees.

1.5
“Period of Hire” means from the time of commencement until the time of expiry of the period of hire as defined by Condition 3.

1.6
“Plant” means and includes any type of machine or equipment which the Owner agrees to hire to the Hirer in accordance with these Conditions.

1.7
“Standing Time” means the time during which the Plant supplied with an operator is standing idle and available for work.

1.8
“Working Week” means from start of business on a Monday until close of business on the following Friday.

1.9
" Change in Law"
means

1.9.1
the coming into effect of any Law that is not in effect at the Agreement Date;

1.9.2
the modification, repeal or replacement of any Law after the Agreement Date; and/or

1.9.3.
a change after the Agreement Date in the interpretation or application by any Competent Authority of any Law;

but shall not include changes which were reasonably foreseeable and/or were taken into account by the Parties at the Agreement Date. 'Change in Law' shall include any introduction of new taxes, duties or increased exposure to existing taxes, duties or tariffs or the removal of any benefit, subsidy or relief in each case due to either (a) the change in the membership status of the United Kingdom as a result of its withdrawal (or agreement reached with respect to the United Kingdom's withdrawal) from membership of the European Union, and/or (b) a decision or agreement for Scotland to no longer form part of the United Kingdom.

1.10
In these Conditions words importing the singular shall include the plural and vice versa and any gender includes any other gender and the neuter.

2.
GENERAL
2.1
These Conditions shall be incorporated and shall govern each contract (“the Contract”) for the hire of the Plant entered into between the Owner and the Hirer to the exclusion of any terms or conditions of the Owner.  No variation of any of these Conditions shall be effective unless in writing and signed by a duly authorised representative of the Hirer.  

2.2
Nothing in these Conditions shall exclude or limit any statutory rights of the Hirer.
3.
PERIOD OF HIRE
3.1
In these Conditions, unless the context otherwise requires, the time of commencement of the Period of Hire is:-

(i)
in a case where the Plant is collected by the Hirer from the Owner’s depot or elsewhere, the time it is so collected; or

(ii)
in a case where the Plant comes under the control or direction of the Hirer or his agent before arrival at the Hirer’s site, the time it becomes so subject to the control or direction of the Hirer or his agent; or

(iii)
in all other cases, the time the Plant arrives at the Hirer’s site.

3.2
In these Conditions, unless the context otherwise requires, the time of expiry of the Period of Hire is:-

(i)
in a case where the Plant is returned by the Hirer to the Owner’s depot or to such other destination as may be directed by the Owner, the time of its arrival thereat; or
(ii)
in a case where the Plant comes under the control and direction of the Owner after leaving the Hirer’s site but before arriving at the Owner’s depot or such other destination as may be directed by the Owner, the time it becomes so subject to the Owner’s control or direction.

4.
OWNERSHIP AND RISK
4.1
The Plant shall remain the property of the Owner at all times.

4.2
Subject to the Conditions, risk in, and liability for loss or damage to, Plant supplied by the Owner to the Hirer shall pass to the Hirer at the time of commencement of the Period of Hire.

5.
NOTIFICATION OF DEFECTS, SAFE KEEPING OF PLANT
5.1
Notification of Defects

The Hirer or his representative shall inspect the Plant on delivery.  Delivery shall take place when the Plant is uplifted by the Hirer from the Owner’s depot or delivered to the Hirer’s site or other delivery location agreed between the Owner and the Hirer.  The Plant shall be deemed to be in good order (save for latent defects and defects not reasonably ascertainable by inspection) and duly accepted by the Hirer in accordance with the Contract and no claim for loss and damage shall be considered by the Owner unless the Hirer gives written notice to the Owner of an alleged defect within 72 hours of delivery.

5.2
Safe Keeping of Plant

The Hirer or his representative shall until the time of expiry of the Period of Hire keep himself acquainted with the state, condition and use of the Plant and shall ensure its safekeeping, shall use it in a workmanlike manner only and not for any purpose beyond its capacity nor in any way likely to result in undue deterioration.  If the Plant is continued at work or in use in an unsafe and unsatisfactory state or environment, the Hirer shall be solely responsible for any damage, loss or accidents whether directly or indirectly arising therefrom.

5.3
The Hirer shall be responsible for returning it to the Owner or allowing the Owner access to uplift the Plant, whichever is agreed between the Owner and the Hirer, on expiry of the hire, in the same condition as that in which it was delivered (fair wear and tear excepted).
5.4
Vandalism

Without prejudice to (5.2) hereof, the Hirer will be responsible to the Owner for destruction of or damage to the Plant caused maliciously or mischievously by any party whilst it is in his care or under his control, and the provisions of the immediately preceding sub-condition will not detract from the Hirer’s absolute obligation in this respect.  Destruction of or damage to Plant will be presumed to have been caused maliciously or mischievously and the onus of rebutting that presumption will be on the Hirer.

6.
BREAKDOWN
6.1
Under exception of notification of any defects on delivery as provided in Condition 5.1, any breakdown or unsatisfactory working of the Plant or any part thereof must be notified to the Owner within 48 hours of its discovery by the Hirer or his representative.  Any claim for breakdown time will only be considered from the time and date of notification.  In default of such notification the Owner shall be deemed to have properly performed its obligations under the Contract.  In the event of a breakdown in or unsatisfactory working of the Plant, not readily repairable, notified by the Hirer to the Owner in accordance with these Conditions, the Owner shall be entitled to supply in substitution Plant of a similar type and condition.  If the Owner is not in a position to do so, the Contract shall be terminated as from the date of the breakdown and any Hire Charges relating to a period after the date of termination shall forthwith be repaid by the Owner to the Hirer.

6.2
The breakdown or stoppage of any one item of Plant shall not entitle the Hirer to claim any compensation or allowance for the loss of working time by any other item of Plant working in conjunction therewith.

6.3.
Each unit of Plant specified in the Contract is hired as a separate item unless expressly hired together with another unit or units of Plant as a single composite item.

7.
ALLOWANCES
7.1
Subject to notification having been made to the Owner in accordance with these Conditions, no charge will be made on the Hirer for any stoppages due to breakdown of Plant cased by the development of an inherent fault or fair wear and tear nor for stoppages for normal working repairs.  No allowance will be made for stoppages resulting from any other cause for which the Owner is not responsible (which shall be deemed to include, without limitation, bad weather and ground conditions).
7.2
For the avoidance of doubt any allowance made against the Hire Charges shall be the Hirer’s only remedy in respect of the circumstances giving rise to the allowance, and such remedy shall be limited to the amount of Hire Charges which would otherwise be or become due if the allowance in question had not been made.

8.
SERVICING AND INSPECTION
8.1
The Hirer shall allow the Owner, his representatives or his insurers access to the Plant at all reasonable times for the purposes of inspecting, testing, adjusting, repairing or replacing the same.

9.
HIRER’S RESPONSIBILITIES
9.1
During the Period of Hire, but subject to the provisions of Conditions 5 and 6 hereof, the Hirer shall reimburse the Owner for all loss of or damage to the Plant howsoever caused and whether or not caused by fault on the part of the Hirer or his servants or agents (fair wear and tear excepted) and the Hirer shall indemnify the Owner and keep the Owner fully indemnified in respect of all claims by third parties for any loss, injury or damage whatsoever which may have been sustained by them in consequence of or in connection with or arising out of the storage, transit, transport, unloading, loading, erecting, dismantling and/or use of the Plant and all costs and charges in connection therewith, whether arising under statute or common law.
9.2
If the Plant is involved in any accident resulting in injury to persons or damage to property, immediate notice must be given to the Owner by telephone and confirmed in writing to the Owner.

9.3
The changing of any damaged tyre and repair of any puncture shall be the responsibility of the Hirer who shall be responsible for damaged tyres requiring repair or replacement without awaiting authorisation from the Owner.  The Hirer shall be responsible for all costs incurred in the changing or replacement of any damaged tyre and the repair of any puncture.  The Hirer shall ensure that any replacement tyre meets the manufacturer’s recommended standards and that any such repairs shall be carried out to the best standards of good workmanship.

9.4
If the ground (including any private access road or track) is soft or unsuitable for the Plant to work on, travel, or be transported over without suitable timbers or equivalents, the Hirer shall supply and lay suitable timbers or equivalents in a suitable position for the Plant to work on, travel, or be transported over (including for the purposes of delivery and collection).

9.5
The Hirer shall be responsible for the unobstructed access to, and (unless otherwise agreed in writing) for loading, unloading, erecting and/or dismantling of the Plant at the Hirer’s site.  Any personnel supplied by the Owner for such loading, unloading, erecting and/or dismantling shall be deemed to be under the direction and control of the Hirer.  Such personnel shall, for all purposes in connection with their employment in the loading, unloading, erecting and/or dismantling of the Plant, be regarded as the servant or agents of the Hirer who alone shall be responsible for all claims arising out of, or in connection with, the loading, unloading, erecting and/or dismantling of the Plant by, or with the assistance of, such personnel.

10.
INDEMNITY TO HIRER
10.1
Where an operator is provided with the Plant, he shall work under the supervision and instructions of the Hirer or his representative and the Hirer shall not permit any person other than the operator to operate the Plant without the Owner’s prior consent in writing.  The operator shall not however be deemed during the Period of Hire to have become an employee of the Hirer and the Owner shall be responsible for his actions  to the effect that the Owner shall free and relieve the Hirer of and from the consequences of all claims of whatever nature which may be made against the Hirer (a) by third parties as a consequence of any acts or omissions of the operator, including claims arising from the operator’s negligence or breach of statutory duty; and/or (b) by the operator in respect of any loss injury or damage suffered by him except where that loss injury or damage arises as a consequence of any negligence of the Hirer.
10.2
Where an operator is provided with the Plant the Owner’s insurance will cover all such claims made under clause 10(a) above and shall have minimum limits as follows:-


Employer’s Liability - £10 million

Public Liability (including Property Liability - £5 million

Professional Indemnity/Negligence (where appropriate) - £1 million

or such other sum as may be specified in the tender documentation..
10.3
The Owner shall, prior to the commencement of the Period of Hire produce to the Hirer the relevant policy or policies of insurance and the receipts in respect of premiums paid.  The Owner shall, in addition, produce such evidence as the Hirer may reasonably require that the insurance cover is in force throughout the duration of the Period of Hire.

11.
PROTECTION OF OWNER’S RIGHTS
11.1
The Hirer shall not sell, sub-let, hire, assign, grant security over, deal with or part with possession or control of the Plant or any part of it, or attempt to do so without the Owner’s prior consent in writing.

11.2
The Hirer shall not remove, deface or cover up the Owner’s name plate or make on the Plant indicating that it is the Owner’s property.

11.3
Except as provided for by Condition 9.5, the Hirer shall not repair or adjust the Plant or attempt to do so unless authorised by the Owner in writing.

12.
CHARGES
12.1
Where the Plant is hired at a rate per Working Week it shall be charged for on the basis of a minimum of 36 hours per Working Week unless otherwise stated (Hours worked in excess of that stated shall be charged pro-rata);

12.2
Where the Plant is hired on a basis of a rate per day it shall be charged for on the basis of a minimum of 7.2 hours per day unless otherwise stated; and
12.3
Where the Plant is hired with an operator on the basis of a composite rate per Working Week or per day of a minimum or specified number of hours, any time for which it is working in excess of those hours shall be paid for pro rata, the hourly rate being arrived at by dividing the weekly rate or daily rate by the number of hours so specified.

12.4
Overtime

When Plant is hired with an operator on the basis of separate Plant and operator rates, overtime shall be charged for hours worked in excess of the minimum or specified hours at the agreed Plant and operator rates plus the operator’s premium overtime rates as applicable.

12.5
Standing Time


Where Standing Time is charged for it shall be at one half of the Plant rate plus the operator at his standard rate or at one half of any composite rate which has been charged for Plant and operator.  In computing Standing Time, periods of shorter duration than those for which the rates are quoted shall be treated as working time.  A standing period of less than a week shall be treated as working time in the case of items of Plant quoted in the schedule as falling to be hired for a week of a specified number of hours and, in any event, a standing period of less than one day shall be treated as working time.

12.6
Assembling, Rigging and Dismantling

Time spent in assembling, rigging and dismantling Plant shall be included as part of the Hire Charges.
12.7
Other Costs

(i)
Any costs incurred by the operator in travelling to and from the Owner’s depot, or his home to the Hirer’s site shall not be charged to the Hirer.
(ii)
Any consumable item, such as fuel, oil or grease supplied by the Owner shall be charged to the Hirer.  It shall be the Hirer’s responsibility, if purchasing such consumable items, to purchase items of good quality and which meet the appropriate specification for the Plant.

(iii)
Where appropriate, the cost of resharpening drills/steels etc shall be borne by the Hirer.

(iv)
The Hirer shall bear the costs of transport of the Plant from the Owner’s depot or equivalent to the Hirer’s site or other delivery location and return therefrom to the Owner’s depot or equivalent on expiry of the Period of Hire.

(v)
The Hirer shall be responsible for the cost or expense of recovering any Plant from soft ground.

13.
DETERMINATION OF RESPONSIBILITY FOR HIRE CHARGES
13.1
The Hire Charges shall run from the time of commencement of the Period of hire until the following date:-

(i)
Where the hire is for a fixed period on the expiry of that fixed period; or

(ii)
Where the hire is not for a fixed period, or where the hire is continued after the expiry of the fixed period without any new period being determined, one day after either party shall have given to the other written notice to terminate the hire; or

(iii)
In any event when the Hirer receives from the Owner a valid Off Hire Number in respect of the Plant, and at which stage the Hirer shall forthwith deliver the Plant to, or allow its uplift by, the Owner.  Failure to do so will result in the Hirer being responsible for the Hire Charges to the Owner in respect of any period where there is delay in delivery or uplift which is not due to any act or omission of the Owner.

14.
TERMINATION
14.1
If the Hirer:-

(i)
fails to pay any Hire Charges or other sums payable under the Contract when they become due (whether demanded or not); or

(ii)
commits a breach of any other terms and conditions of the Contract.

then the Owner shall have the right to terminate the Contract on giving not less than 28 days prior written notice to the Hirer.  If the Hirer fails to remedy such breach within said period of 21 days the Owner shall have the right to terminate the Contract.

14.2
The Hirer shall upon termination of the Contract under Condition 14.1 pay to the Owner:-

(i)
all arrears of Hire Charges then due under Contract and all other sums accrued, due and unpaid by the Hirer to the Owner at the date of termination, together with interest payable under Condition 19 and any other sums due under any other agreement between the Owner and the Hirer; and

(ii)
the cost of all repairs to the Plant required as at the date of termination (other than those for which the Owner has assumed responsibility under Condition 6).

14.3
Termination of the Contract pursuant to Condition 14.1 shall not affect any rights or liabilities of either party subsisting as at the date of termination.
14.4
On termination of the Contract for any reason or on expiry of the Period of Hire, the Hirer shall no longer be in possession of the Plant with the Owner’s consent and shall (unless otherwise agreed with the Owner) forthwith return the Plant to the Owner at such address in the locality as the Owner may direct in good order and in good working condition and at the Hirer’s expense and risk.  

15.
OPERATED PLANT

The Hirer shall agree and sign the operator’s weekly time sheet, which shall be conclusive as to the working hours of the Plant, plus operator’s driving and normal maintenance time.  Operator’s time spent on breakdown will be chargeable to the Hirer unless the repairs involved are necessary because of the fault of the Owner.

16.
OUTRIGGERS AND STABILISERS

Any sound timber or other material supplied by the Owner for use with outriggers or stabilisers to the Plant is provided solely to assist the Hirer and expressly not to relieve him in any way from his legal, regulatory or contractual obligations to ensure adequate stability of Plant under imposed loading.

17.
EXCLUSION OF WARRANTIES

All warranties, conditions or other terms implied by statute or common law with regard to the Plant, except as expressly provided in these Conditions, are expressly excluded to the fullest extent permitted by law.

18.
LIMITATION OF LIABILITY
18.1
Except for liability for death or personal injury arising from the Owner’s negligence or fraudulent misrepresentation, the Owner’s obligation to repair or replace the Plant as provided in Condition 6 shall constitute the full extent of the Owner’s liability in respect of any loss or damage sustained by the Hirer whether caused by any breach of the Contract or, in delict (including negligence or breach of statutory duty) or by misrepresentation or otherwise of the Owner, his employees or agents or arising from any other cause whatsoever; and

18.2
Neither party shall not be liable to the other for any indirect or consequential loss or damage (whether for loss of profit, loss of business, depletion of goodwill or otherwise) costs, expenses or other claims for consequential compensation whatsoever (howsoever caused) which arise out of or in connection with the Contract.

19.
INTEREST

All invoices are due for payment within 30 days of the date of invoice.  Time of payment shall be of the essence of these Conditions.  In the event of late payment then without prejudice to any other right or remedy the Owner shall be entitled to charge interest at the rate of 3% per annum above the base rate of the Royal Bank of Scotland plc from time to time (both before and after any judgement) from the due date until settlement is received in full.

20.
GOVERNMENT REGULATION
20.1
The Owner shall be responsible for ensuring that the Plant complies with all and any statutory provisions or regulations during the subsistence of the Period of Hire;
20.2
The Hirer shall be responsible for complying with all and any statutory provisions or regulations in relation to the operation and use of the Plant during the subsistence of the Period of Hire.

21.
MISCELLANEOUS
21.1
Each party shall use all reasonable endeavours to discharge its obligations under these Conditions in a prompt and efficient manner but neither party accepts responsibility for any failure or delay caused by circumstances beyond its control.

21.2
No waiver by the Owner of any breach of these Conditions by the Hirer shall be considered as a waiver of any subsequent breach of the same or any other provision.

21.3
If any provision of these Conditions is held by any competent authority to be invalid or unenforceable in whole or in part the validity of the other provisions of these Conditions and the remainder of the provision in question shall not be affected.

21.4
Any notice required or permitted to be given by either party to the other under these Conditions shall be in writing and shall be served by personal delivery or by pre-paid first class post addressed to the other party at its registered office or principal place of business or such other address as may at the relevant time have been notified pursuant to this provision to the party giving the notice.  Any such notice shall be deemed to have been received if delivered personally, at the time of delivery and in case of prepaid first class post, 48 hours from date of posting.  An individual hire may be terminated by phone call but shall be followed up with a written notice within 24 hours of the phone call to terminate the hire being made.   
21.5
The Owner may assign, transfer, charge or dispose of any of its rights, or sub‑contract or otherwise delegate any of its obligations under the Contract.
21.6
The Hirer may not assign, transfer, sub-contract or otherwise dispose of the benefit or burden of the Contract to a third party without the prior written consent of the Owner.

21.7
The Hirer consents to registration of the Contract (and any certificate given in respect thereof) for preservation and execution.  A certificate signed for and on behalf of the Owner shall be sufficient to fix and ascertain the sums due by the Hirer to the Owner under the Contract and shall be conclusive of the amounts due.

22.
HEALTH AND SAFETY
22.1
The Owner shall perform any services under the Contract in such manner as to be safe and without risk to the health or safety of persons in the vicinity of the place where such services are being performed (whether such persons are in the vicinity of the said place at the time when the services are being performed or otherwise) and in such a manner as to comply with any relevant health and safety or other legislation (including Statutory Instrument, Order, or Regulations made under the said legislation) and any requirements imposed by a local or other regulatory authority in connection with the performance of services of the type supplied to the Hirer whether specifically or generally.  The Owner shall indemnify the Hirer against all actions, suits, claims, demands, losses, charges, costs and expenses which the Hirer may suffer or incur as a result of or in connection with any breach of this Condition.

22.2
The Owner shall comply with the Hirer’s “General Health and Safety Rules for Contractors” as detailed within Fife Council document OHS-C-41.  Fife Council Health & Safety Rules for Contractors “Contractor Rules Set” OHS-C-41.G1


 
22.3
The Owner shall ensure that his health and policy statement and any other risk assessment, method statement or other written safe system of work necessary for the safe discharge of his contractual and legal obligations, is made available without delay to the Council on request.

23.
OWNER’S OBLIGATIONS WHILE ON THE HIRER’S PREMISES
23.1
While, in the course of delivering the Contract the Owner is working in or around the Hirer’s premises:-
(i)
The Owner and every person employed by him for the purpose of the Contract shall observe the highest standards of courtesy and consideration to members of the public and the Hirers staff, to promote and enhance the Hirers image and reputation.
(ii)
The Hirers shall provide a means of identification for his employees and shall require his staff to wear and keep visible such identification at all times.  All employees used by the Owner shall make available for inspection such identification to the Hirer’s staff when requested to do so.  Entry to the Hirer’s premises may be refused if such identification is not displayed.  In this event, the Owner shall be fully responsible for the resultant delays or difficulties in the provision of the service.
(iii)
The Owner shall ensure that employees, whilst on the Hirer’s premises, carry out their duties and behave in an orderly and as quiet a manner as is reasonably practicable having regard to the nature of the duties being performed.  All duties shall be carried out in a reasonable and safe and professional manner, so as not to cause unnecessary disruption to the routines and procedures of Hirer’s staff.

(iv)
The Owner and the Owner’s staff shall comply at all times with the Hirer’s smoking policy.

(v)
The Owner shall ensure that the Owner’s staff whilst on the Hirer’s premises:-
(i)
do not attend work under the influence of alcohol and/or illegal substances;

(ii)
do not have in their possession alcohol and/or illegal substances;

(iii)
do not use bad language; and

(iv)
do not play music.

(vi)
The Owner and his staff shall regard as confidential and shall not disclose to any person or body any information which is acquired as a consequence of operating this Contract.

(vii)
The Owner shall not use the Hirer’s premises, for any purpose other than carrying out the provision of this Contract and usage of toilet facilities.

(viii)
The Owner shall inform a Hirer’s Officer of any defects appearing in or losses or damage to fabric and fittings arising from their contracted work.

(ix)
The Owner shall be liable to pay to the Hirer the cost of any such maintenance repair or replacement of equipment, fittings or fabric made necessary as a result of loss or damage, caused deliberately or negligently by the Owner or his staff.

(xi)
The Owner shall not alter or modify any part of the Hirer’s premises.

(xii)
The Owner shall not display or permit advertisements to be displayed at Hirer’s premises, other than permanent displays such as signage on vehicles.

24.
AUDIT
24.1
The Owner shall keep and maintain until 2 years after the Contract has been completed records to the satisfaction of the Hirer of all expenditures which are reimbursable by the Hirer and of the hours worked and costs incurred in connection with any employees of the Owner paid for by the Hirer on a time charge basis.  The Owner shall on request afford the Hirer or the Hirer’s representatives such access to those records as may be required by the Hirer in connection with the Contract.
24.2
The provisions of this Condition 24 shall apply during the Contract Period and after its termination howsoever arising.

25.
INDUCEMENTS/COLLUSION
25.1
The Hirer shall be entitled to terminate the Contract and to recover from the Owner the amount of any loss resulting from such termination, if the Owner shall have offered or given, or agreed to give, any person any gift or consideration of any kin as an inducement or reward for doing or forebearing to do, or for having done or forborne to do, any act or practised collusion in relation to the obtaining or execution of the Contract or any other contract with the Hirer.  This shall include, but not be restricted to, the conviction of the Owner of any offence under The Bribery Act 2010.

26.
EQUALITY
26.1
The Owner shall comply with the terms of the Equality Act 2010 as though it were a public body listed in Schedule 19 of the Equality Act 2010.

26.2
The Owner shall observe as far as possible the Equality Act 2010 Code of Practice – Employment Statutory Code of Practice produced by the Equality and Human Rights Commission which can be found at:


https://www.equalityhumanrights.com/sites/default/files/employercode.pdf
26.3
The Owner shall notify the Council forthwith in writing as soon as it becomes aware of any investigation or proceedings brought against the Contractor under the Equality Act 2010.

26.4
In the event that the Owner enters into any sub-contracts in connection with this agreement it shall impose obligations on its sub-contractor in proportionate and relevant terms substantially similar to those imposed on it pursuant to this clause.

27.
CONFIDENTIALITY
27.1
The Hirer shall keep confidential any information obtained or supplied under the Contract and shall not divulge the same to any third party without the prior written consent of the Hirer.  The Owner shall only divulge confidential information to those employees who are directly involved in the Contract and shall ensure that such employees are aware of and comply with this obligation as to confidentiality.  On fulfilment of the Contract, the Owner shall return to the Hirer any specifications, plans, drawings, process information, patterns or designs supplied to the Owner by the Hirer.

27.2
The provisions of this Condition 27 shall apply during the Hire Period and after its termination howsoever arising.

28.
FREEDOM OF INFORMATION (SCOTLAND) ACT 2002
28.1
All information submitted to the Hirer may need to be disclosed and/or published by the Hirer.  The Hirer may consult with the Owner prior to releasing information, however the ultimate decision whether to release the information or not rests with the Hirer.  Without prejudice to the foregoing generality, the Hirer may disclose information in compliance with the Freedom of Information (Scotland) Act 2002 or the Environmental Information (Scotland) Regulations 2004, (the decisions of the Hirer in the interpretation thereof shall be final and conclusive in any dispute, difference or question arising in respect of disclosure under its terms), any other law, or, as a consequence of judicial order, or other by any court, tribunal or body with the authority to order disclosure (including the Scottish Information Commissioner).
29.
PUBLICITY
29.1
The Owner is prohibited from advertising or publicly announcing that he is supplying or has supplied any services to the Hirer without the prior written consent of the Hirer and, in the event of the Hirer giving such consent, the form of the advertisement or announcement shall also require the prior written consent of the Hirer.

30.
ARBITRATION
30.1
If any dispute or difference concerning the Contract shall arise between the Hirer and the Owner, then negotiations to resolve such dispute or difference shall be entered into between the Owner and the Hirer.

30.2
If the parties fail to reach agreement within 14 days of such negotiations commencing then either party may refer the dispute or difference to arbitration.

30.3
All arbitrations shall be undertaken in accordance with the Scottish Arbitration Code 2010 or any amendment thereto or replacement therefor (“the Code”) subject always to the provisions of Condition 30.5.

30.4
All arbitrations shall take place in Scotland and shall in all respects be governed by the Law of Scotland.

30.5
Notwithstanding the provisions of the Code, recourse to the Court of Session under Section 3 of the Administration of Justice (Scotland) Act 1972 shall be permitted.

30.6
If any matter arising out of or under this agreement are referred to arbitration, in accordance with Condition 30, the parties shall continue to perform their obligations under the Contract throughout the period of arbitration.

31.
ENVIRONMENTAL REQUIREMENTS 
31.1
The Owner shall not supply or use in the supply of Services any product which may endanger the health of any person, shall cause significant damage to the environment during manufacture, disposal or use, which consumes a disproportionate amount of energy during manufacture, use or disposal, which cause necessary waste, or which contains materials derived from threatened species or environments.

31.2
Sustainability is a key policy area for Fife Council and it is important therefore that Suppliers with whom the Council engages for the supply of goods, materials and services are equally committed to the environment.

31.3
When working on the Premises, the Owner agrees to discharge his contractual obligations in accordance with law and in accordance with the Council’s environmental policy, which is to conserve energy, water, wood, paper and other resources, reduce waste and phase out the use of ozone depleting substances and minimise the release of greenhouse gases, volatile organic compounds and other substances damaging to health and the environment.

31.4
The Owner shall ensure that his environmental policy statement is made available to the Council on request.

32. BLACKLISTING

The Owner must not commit any breach of the Employment Relations 1999 Act (Blacklists) Regulations 2010 or section 137 of the Trade Union and Labour Relations (Consolidation) Act 1992, or commit any breach of the Data Protection Act 1998 by unlawfully processing personal data in connection with any blacklisting activities.  Breach of this clause is a material default which shall entitle the Hirer to terminate the Contract

33. DATA MATCHING – TRADE CREDITORS

Fife Council has a duty to protect the funds it administers and for this purpose may use the information you provide to the Council during the tender process, or during any resulting contract, to assist in the prevention and detection of fraud.  Data matching involves comparing computer records held by Fife Council against other computer records held by the Council or other body.  This is usually personal information.  Fife Council may share the information provided in successful tenders, or during any resulting contract, with other bodies for the prevention and detection of fraud.  All collection, use and storage of personal information will be in accordance with the Data Protection Act 1998.        

34.
APPLICABLE LAW
34.1
The Contract shall be governed by the law of Scotland and the Contractor and the Council submit to the exclusive jurisdiction of the Scottish Courts.
35.
CHANGE IN LAW

35.1
If either Party considers that there has been a Change in Law which:

35.1.1
 renders it impossible or unlawful to give effect to this Agreement;

35.1.2
causes the provisions of this Agreement to become inconsistent with   any Law;

35.1.3
materially and adversely affects the commercial benefit of this Agreement to either or both of the Parties, 

then that Party may serve a notice on the other Party requesting that the Parties shall meet to discuss such circumstances and shall, in good faith, seek to agree the amendments which should be made to this Agreement as are necessary to achieve (in so far as possible) the same balance of benefits, liabilities, risks and rewards between the Parties in respect of the subject matter of this Agreement as applied at the Agreement Date. 

35.2
If the Parties are unable to agree pursuant to Clause 35.1, then either Party may refer the issue for determination by an Expert to determine the amendments which should be made to this Agreement as are necessary to achieve (in so far as possible) the same balance of benefits, liabilities, risks and rewards between the Parties in respect of the subject matter of this Agreement as applied at the Agreement Date. 

35.3
Without prejudice to the other provisions of this Clause, the Parties agree that:

35.3.1
neither Party shall be liable to the other Party for a failure to perform any obligation under this Agreement which becomes prohibited or impossible to perform by reason of a Change in Law (and such circumstance shall constitute a Force Majeure Event); 

35.3.2
subject to Clause 35.3.1, the occurrence of a Change in Law will not constitute a Force Majeure Event, or otherwise entitle either Party to suspend or terminate its obligations under this Agreement; 

35.3.3
each of them shall use its reasonable endeavours to minimise and mitigate the consequences of Changes in Law on the performance of its obligations under this Agreement.
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